CHAPTER 24

Fftectiveness of the health and safety regulator

Introduction

1. This chapter evaluates the effectiveness of the Department of Labour (DOL)" in regulating health and safety in
the underground coal mining industry. In order to do so the commission has found it necessary to examine the
department’s wider functions, structures and strategies, within which its regulation of the industry took place. That
broader look has been limited in scope but has identified the issues described in this chapter. The commission has

taken these issues into account when making its comments and formulating its recommendations.?

2. The chapter begins with an acknowledgement of the changes made following the Pike River tragedy.

Changes to the Department of Labour since the Pike
River tragedy

3. DOL accepts that its regulation of health and safety in underground coal mining has been inadequate. Since the
Pike River tragedy it has made or foreshadowed important changes to improve its performance.

High Hazards Unit

4. DOL has reviewed its approach to high-hazard industries, and created, with additional funding, a High Hazards Unit
for the extractives, petroleum and geothermal sectors. This is headed by a general manager in Wellington. Below
are two chief inspector positions, one for extractives and the other for petroleum and geothermal workplaces. Three
specialist inspectors will report to each chief inspector:* Risk assessment will determine the frequency of inspections
and other interventions, including systems audits.®

5. There have been continuing difficulties in staffing the High Hazards Unit. It was established from 26 September
2011, but has had a chief inspector for the extractives sector (including mining) for only part of that time, seconded
from the Queensland regulator® In August 2012 the position remained vacant and the recruitment process was
ongoing. Of the three specialist inspectors only one, Michael Firmin, is a warranted mining inspector. The second,
Brian Harrington, who holds a first class mine manager’s certificate, is still undergoing training and is expected to be
warranted in September 2012. The third, David Bellett, is an experienced inspector and investigator, but does not
have coal mining expertise.” Recruiting and retaining specialist mining inspectors will be difficult, given international
demand.

6. The department has also reviewed its management of health and safety. The Mining Steering Group and Workplace
Services Management Team have been disestablished and a new Labour Group Leadership Team created®

Proposal to increase investment

7. Following a 2012 proposal by the minister of labour, health and safety funding will be increased by approximately
$37 million from 2012 to 2016.° The increase comes from the Health and Safety in Employment (HSE) Act 1992 levy,
not all of which has previously been allocated. There will be more inspectors and they will focus on the areas of
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highest risk."” There will be better support for joint and industry-led initiatives and employee participation.'" Links
with the Accident Compensation Corporation (ACC) and other interested parties will be strengthened. DOL has set
a target of reducing the number of workplace fatalities and serious injuries by 25% by 2020." This will still leave New
Zealand behind comparable countries, including Australia and the United Kingdom.
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8. In the commission’s view the changes are a step in the right direction, but do not go far enough.”

Leadership of health and safety

0. DOL now appreciates the importance of, and deficiencies in, its leadership of health and safety. As the minister’s
proposal noted, ‘the Pike River tragedy and Royal Commission hearings indicate areas of weakness in the
effectiveness and credibility of the regulator, and the ability to support industry-led activity and effective employee
participation’'

10. The minister proposed a strategic review of the health and safety system,' which Cabinet directed be undertaken
by an independent working group.'® The six-member group is to report by 30 April 2013."7 The review is to be wide
ranging and will examine whether New Zealand's health and safety system is fit for purpose.

11. Many submissions to the commission were also concerned about inadequate leadership of health and safety. As Dr
Kathleen Callaghan stated:

failures of the system reflect leadership and governance and that is not to personalise this critical issue. ...
If one had to isolate the one critical factor in the scientific literature pertaining to positive health and safety
performance it would be ‘leadership! Credibility of the leader is paramount ...

The DOL, in my view, does not lead as it should. It does some very good things as this submission records. But
the threats to its credibility are significant. The bar set for NZ workplaces is not being met by the Regulator
itself.... Until this changes, and the Requlator leads by example, until the Regulator ‘walks its own talk’the
evidence suggests that there is unlikely to be any real change to OH&S in NZ. The leader will not have the
confidence of the workplace. This comment goes beyond mining.'®

The functions and structure of the Department of Labour

Many functions

12. At the time of the Pike River tragedy, DOL had many functions. It administered 23 acts and 67 sets of regulations.
Four of the acts were major: the Immigration Act 2009, the Health and Safety in Employment Act 1992, the
Employment Relations Act 2000, and the Accident Compensation Act 2001.” It did so through six groups:
Immigration, Labour, Policy and Research, Business Services, Legal and International, and Executive.

13. The labour, and policy and research, groups were described as having ‘substantial involvement in health and
safety matters’?' But the labour group was responsible for employment and health and safety functions and
policy advice, and accident compensation policy advice. A subgroup, workplace services, was responsible for
employment and health and safety. The policy and research group's responsibilities included labour market,
employment, immigration and health and safety advice.
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Department of Labour Organisation chart as at 19 November 2010
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Figure 24.1: Department of Labour organisation chart as at 19 November 2010%

Responsibilities of the senior officers and leadership teams

14. The senior DOL officers had broad responsibilities, of which health and safety was just one.2 That breadth was also
reflected in the high-level leadership teams. At 19 November 2010 DOL had two teams relevant to health and safety.

The first was the Strategic Leadership Team, made up of the chief executive and the deputy chief executives of each
of the six groups:
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Figure 24.2: Strategic leadership team as at 19 November 2010*

The second was the Workplace Leadership Team within the labour group. Its members included a strategic
adviser, business manager, workplace services manager, information and promotion manager and ACC policy and
monitoring manager:
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Figure 24.3: Workplace leadership team as at 19 November 2010*
The labour group leadership team created following the Pike River mine tragedy also has broad responsibilities.?®

As at 19 November 2010 no one in either the strategic leadership team or the workplace leadership team had
health and safety expertise, except for the acting deputy chief executive of the legal and international group, who
had relevant legal experience. One member of the lower level workplace services management team had health
and safety expertise.” Only three of the relevant members of the policy and research group appear to have had
health and safety expertise. The request for an additional extractives inspector was first raised by mine inspectors at
level seven of DOL, and had to pass up through two different groups over many months before it was declined.?®
The lack of understanding of the importance of the problem was clear.

Economic focus

18. Health and safety is not the main focus of DOLs statements of intent for 2010-13% and 2011-14,*° which are aimed
at improving economic performance. An increased focus on health and safety is apparent in DOLs statement of
intent for 2012-2015.'

Conclusions

19. Health and safety in New Zealand was not led by a body for which improving health and safety was its sole, or even
major, objective. Health and safety was just one of the responsibilities of a department with many responsibilities.

20. This diluted the attention paid to health and safety and contributed to an unwieldy structure in which senior officers

had limited opportunities to develop health and safety expertise.

Royal Commission on the Pike River Coal Mine Tragedy  Te Komihana a te Karauna mo te Parekura Ana Waro o te Awa o Pike

291

¥Z 431dVHD



YT 431dVHD

Shared responsibility at governance level

21.

22.

23.

24,

25.

26.

27.

DOL recognised the importance of shared responsibility at governance level in its June 2005 10-year strategy, which
proposed ‘an effective governance arrangement, including a tripartite body’*?

The Workplace Health and Safety Council was established in 2007 to provide representative leadership and advise the
minister responsible for workplace health and safety The members include representatives from government, employer
and employee organisations* The council did not seek to participate in this inquiry, but the commission received its
minutes and submissions from groups represented on the council or whose members attended meetings®

The council was to meet quarterly, but has met less often.*® The meetings were attended by council members
as well as stakeholder representatives, from ACC, DOL, Maritime New Zealand, the Ministry of Transport and Pike,
among others.

Significant health and safety issues were referred to the council. In 2010, for example, it was told about ‘limited
frontline capabilities'within DOL,* and that ‘injury stats are flat-lining with no significant decline and do not compare
well with other like countries? Planned cuts to ACC health and safety representative training programmes were
discussed** On 18 February 2010, a council member noted frustration at‘endless reports and suggested the Council
should meet in between the scheduled quarterly meetings and without other officials* The minister expressed
concern that the 10-year plan and the council were not being as effective as they could be. She stated that both the
Strategy and the Council need to have achieved more!*!

Submissions to this commission raised similar concerns. One submitter said the council:

has not effectively engaged with the broader health and safety community, nor been given the necessary
support to perform an accountability function. As a result initiatives identified under the Workplace Health
and Safety Strategy have largely been allowed to wither and been replaced by a series of somewhat
disjointed Action Plans which, whilst addressing important issues, seem to be lacking in strategic insight.*?

The New Zealand Council of Trade Unions expressed concern that the council lacked power and a statutory basis, and
thus could be ignored. It felt that ‘those key functions. .. policy discussions, standard setting, oversight and monitoring
of what goes on, on a tripartite basis should be done through a. .. statutory established national level council'*

In summary, New Zealand lacked effective shared governance, despite its importance being recognised in the DOL
10-year strategy. As Robens concluded 40 years ago, advisory committees have little influence; an executive board is
required if there is to be effective participation in decision-making.

High-level health and safety expertise

28.

29.

30.

31.

The 10-year strategy also identified a need for high-level health and safety expertise. It contemplated that the
National Occupational Health and Safety Advisory Committee (NOHSAQ), established in 2003, would continue to
give independent, evidence-based occupational health and safety advice to the relevant minister* Its members
included experts in public health, risk management, medicine and health, and safety surveillance systems.*

NOHSAC's reports went to the heart of many of New Zealand's health and safety problems. In 2006, for instance, it
noted that the‘amount of funding provided to prevent workplace harm appears to be significantly less than what
actually may be required:* In real terms the 2005-06 funding was less than the amount provided in 1989-90.#

This 2006 report also pointed out that existing approved codes of practice were sometimes inconsistent with best
practice, and that more were needed. A 2008 report affirmed the importance of approved codes of practice and
other guidance; the right ones had to be developed, disseminated and complied with.#

The foreword to NOHSAC's August 2008 fifth annual report highlighted mounting concerns. Though essential,
policy documents, on their own, would not‘lead to an improvement in the prevention of occupational disease
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32.

33.

34.
35.

and injury in New Zealand’ There had beenvirtually no progress on even the most basic and easily achievable
recommendations. There had, for example, been four years of talk, but virtually no action, on simple and easily
achievable recommendations such as the recording and coding of occupation on routinely collected data such
as death registrations, cancer registrations and hospital admissions,*® which was essential to the surveillance and
therefore the prevention of occupational disease and injury.

NOHSAC's earlier reports had shown ‘significant gaps'in the guidance materials that were supposed to‘encourage
and facilitate compliance’™ Its latest report was undertaken in conjunction with the Office of the Australian Safety
and Compensation Council and both it and NOHSAC were ‘concerned that very little effort has been made to
identify the relative importance of codes of practice and guidance materials to the functioning of the entire OHS
regulatory system’”’

NOHSAC noted with concern, too, that ‘the number of field active inspectors in occupational health and safety has
decreased from 1.2 inspectors per 10,000 employees in 2001 to 0.8 inspectors per 10,000 employees in 2004'and
proactive workplace visits from DOL inspectors had gone down from 26,405 in 1994/95 to less than 5,000 currently’>?

NOHSAC was abolished in 2009 as part of a reprioritisation of government expenditure.>

Serious problems identified by NOHSAC remain. In 2011 there were still substantial data deficiencies As is noted
in Chapter 26,’An effective regulatory framework; codes of practice and guidance are still inadequate, at least in the
extractives sector.

The Department of Labour’s 10-year strategy

Principles

36.

37.

38.

39.

The 10-year strategy, which aims to significantly reduce New Zealand's work toll,** sets out four principles:
« prevention: focusing on preventing workplace illness and injury;

-+ participation: participation by all groups involved in the workplace, including workers, health and
safety representatives, unions, employers, industry and government agencies;

« responsibility: employers are primarily responsible for health and safety, although employees have
some personal responsibility; and

« practicability: health and safety is based on what is reasonable, including the potential for harm,
current knowledge and the cost of health and safety measures.®

The commission endorses the prevention and participation principles.

The responsibility principle is narrowly expressed and concentrates on employers, while recognising some role

for employees. But statutory responsibility for the prevention of harm in the workplace extends to a range of
people, including the self-employed, contractors and machinery suppliers and repairers.>” More importantly, the
statement on responsibility overlooks the critical role of the regulator, whose inspectors inform, educate and
ensure compliance,® functions integral to attaining the , whose inspectors inform, educate and ensure compliance,
functions integral to attaining the Health and Safety in Employment Act 1992's objective.

The practicability principle reflects the definition of all practicable steps'in the HSE Act* Whether a step is
practicable depends on such factors as the nature, severity and likelihood of the potential harm and the availability,
cost and effectiveness of the solution. The regulator has a crucial role in disseminating information about those. This
is an aspect of the inspectorate’s basic functions and reinforced by DOLs role in promulgating guidance material,
including approved codes of conduct®°

The way in which these two principles are explained understates DOLs pivotal role, and has been reflected in
inadequate practice. That understatement is now recognised in DOL's initiatives to improve its performance.
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Review of the 10-year strategy

40. Arange of groups made submissions when the 10-year strategy was reviewed in 2009.°' Their concerns, which
mirrored many of those expressed by NOHSAC, included the following:#?

«the leadership of health and safety was inadequate;

« the strategy did not provide sufficiently meaningful goals and measures;

« accident and injury rates would be most improved by refocusing the strategy on the high-hazard sectors;
+  resources were inadequate;

« inspection rates had fallen to an unsatisfactory level;

« policy initiatives were not reaching the ‘coal face’;

« there was a lack of approved codes of practice and guidance;

+ health and safety surveillance data and benchmarking data were lacking;

+managers and supervisors needed access to effective health and safety training;

«there was no approved code of practice for employee participation;

-« employers and representatives needed more encouragement to use employee participation processes; and

«workplace health and safety culture needed to be improved in order to make a sustainable
improvement in workplace health and safety.

41. Many of these concerns, including inadequate resources, an insufficient focus on high-hazard industries and a lack
of guidance, were still evident at the time of the Pike River tragedy.

42. The 2009 review led to a National Action Agenda for 2010 to 2013, published in March 2011, which‘sharpens the focus
on action’® Since then there has been a more fundamental rethink about workplace health and safety in New Zealand.

Focusing on high-risk sectors

43 The 10-year strategy and national action agenda identified the need to focus on the high-risk sectors:**
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Figure 24.4: Highest risk sectors — injury rates®
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45.

46.

Although mining had the third highest injury rate, in contrast to the construction, agriculture, forestry,
manufacturing and fishing industries, it was not seen as a priority area. This seems to be because of a focus on
industries with 100,000 or more full-time equivalent workers.®” This approach was too blunt.

The creation of the High Hazard Unit improves matters by recognising the risk profile of the mining, petroleum

and geothermal industries. But Dr Callaghan, after consultation with Acting Professor Mark Taylor of the Light
Metals Research Centre, University of Auckland, considers there are significantly more high-hazard industries.®® DOL
agrees®

Interestingly, the highest risk sectors were identified primarily according to personal injury data — the consequences
of individual accidents — but high-hazard industries are at risk of catastrophic process safety accidents, which are,

by their nature, low frequency high consequence events. As the Pike River mine tragedy demonstrates, a focus on
personal injury rates alone is not adequate to identify the ultimate workplace hazards. Until recently, there was no
sign that catastrophic risk featured in the department’s strategic thinking.

Accountability and review of the department

Performance measures

47.

48.

49.

DOL lacks sufficient measures of its health and safety regulatory performance. Its 2011 annual report records that it
had delivered’ on the four intermediate 2010-11 outcomes, including that ‘workplaces are healthier and safer’® The
performance measures upon which this conclusion was based included:

The percentage of customers who indicated they were satisfied with the overall quality of service delivery
received ...

- The percentage of investigations completed within five months of notification of the event.

- The percentage of workplaces that, after six months, have satisfactorily addressed the compliance or
enforcement requirements identified.

- The percentage of e-enquiries requiring a substantive response that are responded to within three
working days.

The percentage of workplace assessments targeted at industries identified in the Workplace Health and
Safety Strategy Action Plan.”

Those measures did not demonstrate how the core statutory health and safety functions have been performed and
whether health and safety compliance has improved. As a consequence substantial problems with DOLs health and
safety regulatory performance were largely invisible.

The Performance Information for Appropriations: Vote Labour for 2011-12 shows additional measures that improve
the situation somewhat, including the number of approved codes of practice developed, revised or revoked.”?
However better, qualitative, measures are needed, and should be included in the 10-year strategy and lower level plans.

Review and audits

50.

51

DOL has had at least eight reviews and restructurings from when the HSE Act came into force until May
20127 Those were in response to policy changes, tightening financial constraints, and the need to realign the
Department’s health and safety function with those of other agencies (such as the Department’s Employment
Relations Service and ACC’s injury prevention function).*

DOL’s internal reviews of its health and safety performance have been limited. They include a review commissioned
in August 2010 of the quality of its investigation decision processes. The report of May 2011 found that significant
improvements to investigation and compliance processes were needed.”” Certain changes were agreed to in
November 2011 and have been or are being implemented.”®
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52. The health and safety performance of the regulator should be regularly reviewed and audited, using appropriate

health and safety performance measures. The reviewers should include external health and safety experts.”’

Conclusions

53. DOL has been ineffective as the regulator of health and safety in the underground coal mining industry and its

strategic approach to health and safety in general provides cause for concern. The reasons include:

+ alack of national leadership by the department, which has damaged its credibility;

+no shared responsibility at governance level, including the absence of an active tripartite body;

«not following the expert advice from NOHSAC on, for example, the need for approved codes of

practice; and

« insufficient departmental focus and expertise regarding health and safety, especially at the senior

management levels, caused by its multiple functions, its organisational structures and management groups,

gaps in its multi-year strategies and planning, poor performance measures and infrequent self-review.

54, The government and DOL have made significant changes since the Pike River tragedy. The setting up of the

High Hazards Unit, the ministerial task force and the increased funding are steps in the right direction. For those

improvements to be sustainable, and for New Zealand's poor health and safety record to be improved, the right

administrative platform needs to be created, in the form of an expert regulator focused solely on health and safety.

The characteristics of such a regulator are discussed in Chapter 25,’A new regulator’
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