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stephen ellis (ON FORMER OATH)

examination continues:  Ms shortall

Q. Mr Ellis when we finished yesterday you were describing to the Commission a call that you’d had on the 24th of November with Dr David Cliff and then a subsequent message that you sent to Trevor Watts at around 2 o'clock on Wednesday, do you recall that that’s where we finished up?

A. Yes.

Q. There has been evidence from others including the police that at the time there may have been Mines Rescue personnel getting ready to go underground at around 3.00 pm on the 24th.  Do you know anything about that?

A. No, in my brief I’ve written I’ve since heard that around that time there may have been a sudden move by some people to gear up and go underground.  I knew nothing of that planned re-entry at that time.  I understood the police were briefing the Mines Rescue on DVI procedures.

Q. And Mr White said in his evidence that he thought that you had called him to advise him that men were getting ready to go underground.  Do you recall that?

A. I do not recall making that telephone call and I find it hard in the timing such that I was talking with Ken Singer, Darren Brady and others at the time when Doug said I rang him.

Q. Now let’s turn to the second explosion, and that happened around 2.37 pm on the 24th, didn’t it?

A. That's right.

Q. Did you have any prior warning of that explosion?

A. No.

Q. How did you learn of the second explosion?

A. I received a call from the control room and I understand that the explosion was visible on the camera again mounted near the portal.

Q. What did you do after receiving that call?

A. I believe I went up to the control room around the same time as Gary Knowles and Mr Whittall was there and we viewed the explosion.
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Q. And what did you learn from that footage?

A. It certainly looked more a larger explosion than the first explosion.  I confirmed that everyone was safe at the portal, that everybody was safe on the hill.  We had radio communication with the people who had been doing the CAL scan, made sure the helicopter wasn’t anywhere near, and then I believe I rang Mr White and told him about the second explosion and that he said he would make his way back to the mine at that time.

Q. Did you convene a meeting of the IMT?

A. The explosion was around 2.37 and we’d already planned to have a meeting at 3 o'clock and I believe it may have been five minutes earlier or so.  I announced that there’d been a second explosion and it was an emotional time for me.  I did actually step out for one minute just to compose myself, went back in and we discussed the ramifications of that second explosion, and that to me really signified the change from rescue to recovery.

Q. And what happened after the IMT meeting?

A. Although, if you like, it wasn’t deflation but it was a very moral-lowering point, but we still had a lot to do.  The explosion had taken the evase of the top of the vent shaft.  It had taken away all my sampling points, so we’ve got a lot of re-establishing to do.  And for a period of 12 to 24 hours after that second explosion we didn’t have any sampling apart from the portal.  So we were going back into where we’d previously been and re-establishing what we had.

Q. And from that point on did some of the emergency services start to leave?

A. Very much so, I think there was a down-scale of the operation, so the defence force, some of the ambulance people, some of the fire began to reduce their presence at the mine.

Q. And you left the mine at around 7.00 pm that evening did you?

A. That's right.

Q. And the following day, Thursday the 25th of November, is it true that from then on you and Mr White began both to work a dayshift?

A. Yes, I came in at the normal time and I believe Doug came in a bit later, maybe 9ish or so, and he said, “Well I’ll take control of the strategic decisions now, going forward,” and I really took a view to carry on the IMT and looking after the operational side.

Q. Were there two meetings on the Thursday the 25th of November?

A. Yes there were two, pretty traumatic meetings I believe.  One was around the possibility of life in the mine and Doug White was involved with that.
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Q. Were you involved with that meeting at all?

A. I went in and out, but that was all.  We were very much working as a team and that the meeting that I had going was to develop an options model on inertisation for the mine but we were obviously aware of what each team was doing.

Q. And was there a model prepared as a result of the meeting you were involved in concerning options for inertisation of the mine?

A. Yes.

Q. If I could have brought up onto the screen the document at DAO.029.00006.

WITNESS REFERRED TO DAO.029.00006 – MODEL DOCUMENT 

Q. Do you see that document in front of you Mr Ellis?

A. Yes.

Q. Do you recognise it as a model that was produced by the group that you were involved with on Thursday the 25th of November, discussing options for inertisation of the mine?

A. I do and it was facilitated by the police, by Sergeant Nicholson and that was really his work, he formatted it and it was good.

Q. And can you talk us through what the model shows?

A. The model shows the second explosion as a start point with continuous explosions likely as the methane built up in the mine and came over in assumed ignition source.  So the options to consider were option 1, the GAG jet engine, option 2 nitrogen and option 3 to seal the mine.

Q. And was the objective, at that stage, to try to prevent any further explosions by removing oxygen in the mine?

A. That’s right.

Q. Which option did the group ultimately recommend?

A. We actually thought that the nitrogen injection by Floxal would be favourite but there wasn’t a Floxal unit available at the time and so decided on the GAG jet engine would give us inertisation the most efficiently.

Q. Now, I just want to move to the following several days and just talk quickly about several topics there.  On Friday the 26th of November, you didn't work that day, is that right?

A. No, that was the first break I’d had since the explosion.

Q. And on Saturday the 27th of November you did work, right?

A. I did work and that day, I remember it, it was a big day, we had a big family meeting in a marquee down at the bathhouse and around 13 buses came up, around 400 people and Mr Whittall addressed them, I think Inspector Harrison and the local vicar.
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Q. And do you recall whether anything else was going on at the mine that Saturday?

A. We were still re-establishing the tube-bundle back up to the vent shaft and we’d started doing preliminary work for the GAG, looking at how we might seal the mine and how we might install the GAG at the portal.

Q. And if we come to Sunday the 28th of November, that was the day of the fourth explosion, is that right? 

A. That's right, and I wasn't on site on the Sunday.

Q. Let's move to the following several days, Monday and Tuesday.  Work was still going on in relation to the GAG, is that right? 

A. That's right.  We placed a cap on the Slimline shaft, a steel cap, with a tube inserted to facilitate gas sampling.  We were still drilling PRDH 44 which is at the top end of the mine.  The GAG inertisation proposal was approved on the Monday and the risk assessments were completed.  We got QMRS.  They came out, I believe on the Sunday when I wasn't on site and they were contracted to run the GAG, and they took part obviously in the risk assessments as its site specific.  In Queensland the risk assessments and procedures are in place and the mines have docking stations.  So the GAG arrives and they plug it in.  The experience I had with the GAG was at a level 1 mock emergency at Cook, and within three hours the GAG was in, operational and running.  And that arrived.  It was all in one unit, one articulated lorry as I call them, and it arrived superb.  The GAG that we got came in three containers and it was the spare or second set.  So that involved a lot more construction around the GAG to set it up, make foundations for it and so on.  Had it been the first GAG unit that I'm aware of, you just back it up and you would make a portal, a docking station.

Q. Now in Mr White’s evidence last week he said that you took charge of a risk assessment around this Monday/Tuesday relating to the use of PUR to seal the portal.  Do you recall that?

A. As I am team leader I'm obviously aware of the risk assessment.  From the sign-off sheet I was not part of that risk assessment process and I don't recall being in that, and Doug White signed off the risk assessment including the use of PUR.
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Q. Let's move into December of last year.  Can you give the Commission a general overview of what you were involved in at that time and to the extent it’s helpful, Mr Ellis, I’m referring to paragraphs 147 through 152 of your brief, but I’ll just ask you to provide a general overview?

A. During the first part of December we were still working long days, 12 hour shifts.  We continued to hold IMT meetings but we’d reduce them in frequency to around two a day.  We continued our gas sampling work and extending the lines.  The main work stream during this time related to the GAG unit and it ran for the first time on the 2nd of December.  It needed to be repaired and maintained from time to time but it ran continuously for a record amount of time.  I don't recall exactly how many hours, but it seems that jet engine deserves some medals.  It really outdid everything that was expected of it.  We also watched what we were doing around the vent shaft.  We put some water down to help assist in the cooling and assist in the inertisation and we sealed it with steel plates.  On the 10th of December I went to a meeting at Greymouth Police Station attended by a large number of people from the company, the police, stakeholders and in particular the lawyers, and at that meeting Police Commissioner Broad advised that the police operation was now over and the police were handing control back to the company.  There were still police on site after that date.

Q. And on the 13th of December was the company put into receivership?

A. It was, and that was another milestone day, if you like, over 100 people were laid off and again, a real lowering of morale at the place, we’re down to around 20 people currently.

Q. And around the 18th of December did the Floxal arrive to take over from the GAG?

A. It was, yes, and we initially used it to supply nitrogen to the Slimline shaft and we used both the nitrogen and the GAG together, and as the GAG got older and towards the end of its running life, then we found that we could still maintain the sampling that were required in the mine by just running the Floxal, so that balance changed and we moved the Floxal back down to the portal and we were able to turn the GAG off.

Q. And if I move you now Mr Ellis into the period January through March of this year, is it fair to say that the company was entering a period of care and maintenance in respect of the mine?

A. Yes.
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Q. And what were your general tasks in that three-month period, January through March?

A. At the mine site we formulated the mine stabilisation plan, Doug led that process.  And we had input from budget, operation safety, to ensure that that stabilisation plan was complete, that was put around the Mines Rescue, around the police, by the expert panels and so-on.  The handover from the police to the receivers took place as well.  And from time to time family members came up to the mine to have a look and to put memorials for their loved ones, and I’ve not denied any family members access to the site, in fact we’ve encouraged it .  The GAG unit was ultimately switched off in early January and sent back to Queensland, along with a new replacement engine, and we finished drilling two new boreholes, PRDH 46 and 47 in January.  Department of Conservation have cut new tracks up around the hill to ensure that we’ve got at least foot access because during the incident whenever we had a major rain event we were in danger of losing our sampling.  We’ve carried out further CAL scans in January and February, and I know the Commission’s seen those, and deployed video cameras in some of the existing boreholes.  We had a plan for each borehole or entry into the mine would have a pressure sensor, temperature, gas sampling, a
CAL scan if available and a video so that we could get as much knowledge as we can around the inside of the mine.  And in February and March we also sent the Western Australian robots into the tunnel, which gave us the clearest pictures and indications of conditions up to the juggernaut so far.  And in March we did risk assessments for re‑entering the mine and I attended the meetings, New Zealand Mines Rescue at Rapahoe as the company’s representative.

Q. If I could just take you back for a moment Mr Ellis into January of this year, were you involved in the inquest at all?

A. I was, the day before the inquest I was requested to come and talk to the Chief Coroner in the police station.  And in the operations room they’d set up John Taylor with his CAL scan and his laptop.

Q. This is at the police station, the operations room?

A. Yes, in the incident room in Greymouth Police Station across the road.  And John drove the CAL scan, as you’re aware his skill around that’s really good, but he wasn’t comfortable explaining the images to the Coroner, which is what I did.  The following day was the Coronial Inquiry and I sat through, called as a witness although I wasn’t called to speak, and at the end of the inquiry I was asked to explain the CAL scan images to the family members, and we did that on this television here.  Again, John Taylor set his laptop up with all the CAL scan data on.  He drove the machine and I explained the images.

Q. Were you involved in the decision as to which images were shown?

A. No, no, I believe we just showed them all.

Q. Now in January there was a mine stabilisation plan developed.  Is that right?

A. Yes.

Q. And has that plan been recently been completed?

A. It has.

Q. So can you describe the current atmosphere inside the mine?

A. It’s very stable, we’ve got less than 1½% oxygen anywhere throughout the mine.  I’ve now got 97% methane reporting at the portal behind our seals.  And it’s very stable but it’s fuel-rich inert, is how we would describe it.  So if we were to introduce oxygen into the mine that wouldn’t be a good thing.

Q. Now you mentioned having some contact with the families, since you’ve become the mine manager when Mr White left in May of this year.  Have you provided technical updates to the families?
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A. I go and meet the families on a fortnightly basis at their meetings and give them a technical update and have been prepared to talk to them about progress and plans going forward.  I talk with their legal representatives on a weekly basis and I believe that I am keeping in touch and ensuring that they’ve got the information they require from me.

Q. Now, there has been, as I understand it, some recent talk of a recognisance walk by New Zealand Mines Rescue at the mine.  Do you have an understanding about that?

A. I do.  We had a meeting with the families’ legal representation, the police and their legals, the Mines Rescue, the union, the Department of Labour, myself and one of the members of the receivership and at that meeting we discussed the possibility of that which was declined for safety reasons.  The proposal I’ve put together for the tunnel reclamation involves placing a Rockseal remote seal similar to which they’ve used at Wakefield South at the top of the drift, re‑ventilate the drift with the basis of that seal and be able to work in the drift in a ventilator roadway.  I believe that’s less risk than sending people to an irrespirable atmosphere.

Q. And when would that plan be completed?

A. Right now I believe we can complete that plan well before Christmas to recover the tunnel.  I've got meetings at the end of this week with the drilling company and with the company that provides the Rockseal and that technology and we’ll start the risk assessment process.  My proposal is being put to the receiver’s expert panel and being approved.  It’s also been with the Department of Labour.

Q. And just on risk assessments for one moment, Mr Ellis, yesterday Mr Stuart-Black gave some evidence concerning a risk assessment involving sealing of the shaft that was dated the 30th of November.  Were you present for that evidence?

A. I was present of the evidence.

Q. And Mr Stuart-Black said that the document that was shown to the Commission didn't have the required sign-off from certain people.  Now, you pp’d that risk assessments for Mr White, do you recall that?

A. Yes.

Q. Do you recall whether the 30 November 2010 version was intended to be the final version of that risk assessment?

A. I don’t believe it is the final version.  I believe the final version involves the vent shaft cover which was finally designed and built the first week of December, obviously the risk assessment had to be changed.  We altered the weight and the dimensions of that cover and the biggest issue for us was flying that up and putting it over the vent shaft.

Q. And do you have any reason to believe that the risk assessment that actually ultimately related to the work undertaken wasn’t signed off by all of the relevant people?

A. I don’t believe it wouldn't have been.  The process we did with the risk assessment though is a risk assessment was completed and a sign-off sheet is handed round and everybody who’s there signs it.  But that then has to be scanned into the computer, scanned into the final document and I believe that that was just missed out.
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THE COMMISSION ADDRESSES COUNSEL – APPLICATION FOR LEAVE TO CROSS-EXAMINE – ALL GRANTED

cross-examination:  MR FORSEY

Q. Mr Ellis in your evidence yesterday when discussing the IMT meeting on Saturday the 20th of November at which gas analysis indicating fire was discussed, do you recall that you said that “Robin Hughes, in particular, gave his view in one of my IMT meetings on the Saturday afternoon and said, ‘We’ve got a roaring fire?’”

A. I recall Robin Hughes and his intonation would be that we had a large fire underground.

Q. If I could just take you to the Mines Rescue Service institutional brief please, I don't know whether we need to put it up, but it might be more convenient if I just read it out.  It’s at paragraph 79 of that brief where Robin Hughes spoke to the IMT meeting.  He says that from the ratios he had been calculating there was a strong likelihood that there was a fire underground.  He had concerns over the air readings and that this indicated a possible methane fire.  The intake air getting into the main vent shaft was being contaminated by the products of the explosion, very high in oxygen which was a concern, because a high oxygen content would feed any fire and that in terms of Graham’s ratio, general wisdom, if there is a ratio of 1, then an advanced state of heating exists in the mine.  If the ratio is 2, then it’s very likely that the mine will be on fire and he then explained that from his analysis the ratio was actually 34.  Do you accept that that accurately portrays how he represented that information at the IMT and that he did not use the phrase “roaring fire”?

A. I accept if those words are in his brief, they’re the words that were used.

the COMMISSION:  

Sorry, that was taken from what, Mr Forsey, the?

MR FORSEY:

Sorry, sir, that’s MRS0030 at paragraph 79, sir.

cross-examination:  MR RAYMOND
Q. Morning Mr Ellis, as indicated in the application you heard the general topics which I wish to take you through, so the first one is the search and rescue operation which is in the list of issues the Commission has put out as issue 2.5.  So, just a bit of context, firstly you started at Pike River Coal in September 2010?

A. Yes.
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Q. By 19 November you had therefore had eight weeks at the mine?

A. Yes.

Q. And some of that time was spent in training?

A. Yes.

Q. As a new employee of Pike River Coal I suggest that you would quite naturally have had a strong interest in understanding the mine, its operations, its layout, the plan before where coal was to be extracted from, correct?

A. Of course.

Q. And key to that is an understanding of matters relating to health and safety?

A. That's right.

Q. You’ve said in your written evidence that you went underground two or three times a week?

A. Yes.

Q. So extrapolating that over eight weeks you were in the mine somewhere between 16 and 24 times?

A. Yes.

Q. You would have during that period gone to the vent shaft?

A. Yes.

Q. Did you climb up it?

A. No.

Q. Why not?

A. I went to the vent shaft with Mr Doug White on one occasion and we were checking out the installation of the new fan and the concrete works that were ongoing around the bottom of the vent shaft.

Q. I asked the question, as you know a moment ago in the context of your understanding of health and safety issues, did you know how long the vent shaft was from the bottom of the mine to the surface?

A. The exact measurements no, at that time, I do now.

Q. Was it not of interest to you at that time to ascertain that?

A. Not particularly because to me it’s a shallow shaft.  I’ve worked in numerous collieries with shafts as deep as 1.3 kilometres to as small as 70 metres so a shaft in the area of 100 metres deep is not significant or insignificant.

Q. Did you know at that point, when you were standing at the bottom of the shaft with Mr White, that it was effectively for that mine the second means of egress?

A. Yes.

Q. Do you draw a distinction between the phrase, “A second means of egress and emergency escape?”

A. No.

Q. Did you regard the second means of egress as adequate to affect an emergency escape from the mine?

A. Yes.

objection:  ms shortall (10:07:54) 

the commission addresses mr raymond – factual situation in relation to second means of egress
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cross-examination continues:  MR RAYMOND
Q. On the same vein, but different topic, did you have an understanding in the eight weeks that you were at the mine as to what emergency drills had taken place with the miners?

A. At that time we had only discussed holding one mock emergency and that the last one had been held in October 2009 and the intention was to hold another one in November of 2010.  I have no evidence around that.  It was anecdotal.  It was talking between myself, Doug White and Neville Rockhouse.  I offered because previously probably only three or four months before I joined, I'd run some mock exercises at the mine in Kestrel along with the mine manager there in terms of escape from a collapsed roadway.

Q. I want to ask you now about the initial mine plans that you would have studied.  You've indicated when you started work.  And perhaps Ms Basher it would assist if we had exhibit 14 up please.  And if we could zoom in please on the pit bottom north area mine workings?

WITNESS REFERRED TO EXHIBIT 14 – PIKE RIVER MINE

Q. Firstly, Mr Ellis, I take it that when you started in particular you studied the plans which had been consented for the approval of the mine which showed where the course of mining was intended to go or development was intended to go?

A. Not particularly, no.  I would be more familiar with this plan.

Q. And what was your understanding as to what the original plan was for Pike River Coal in terms of the direction of its mining?

A. I don't know.  I have no comment around what was decided four or five more years before I arrived at the mine.  I was given an operational plan and said, “And this is where the machines are.  How are we going to achieve mining?”

Q. So you didn't review the earlier plans at all as to what was consented?

A. As not being the statutory mine manager my – I am taking advice from the mine manager around where we can mine and where we can't mine.  The technical services manager would have more information around that and the design of the operations and plans would be within his realm not mine.

Q. So what was your understanding then as at, say, early November for the mines plans to develop to the western escarpment?

A. The two roads going to the west escarpment had hit stone, hit a fault there, and the main drive was to complete A heading so that we had a route to transport the stone from those two driveages out of the mine.  You can't put stone into the fluming system that can only take coal.

Q. As I understand it, between the area pit bottom and south, and B heading to panel 1 was, effectively, graben or stone.  Is that correct? 

A. Yes.
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Q. And that when, through the development work, the mine got to the area we can see B heading on panel 1, and coal was struck, that a decision was made to develop the A heading and B heading of panel 1 and start extraction of coal.  Is that your understanding?
A. That was before my time.

Q. Is that your understanding?

A. That they went up and did A heading and B heading?

Q. Yes.

A. I believe that’s what happened.

Q. During that period that you were there, the eight to 10 weeks, was there discussion about the need to continue to develop the tunnelling to the west in order to complete the plan and to get to the western escarpment so that a second means of egress through that route could be established as a matter of priority?

A. Very much so and on the Wednesday or Thursday before the explosion, I was involved with flying up to the escarpment to look at where the second egress may outcrop and we were trying to design and look where the final design for that would be.  It was a 70 metre, one in four drift from inside the workings but where it could actually outcrop was very difficult, the steepness of the terrain, the location of a waterfall in the creek bed, meant that we had to go up there and do a site visit.  So, very much so, the importance of developing out to the west and finalising that outcrop plan was right up there at that moment.

Q. We heard evidence during Phase One from Mr Whittall, that there was a focus to extract coal and that Mr Whittall accepted the targets had been down and there was a need to extract coal to improve cash flow.  Would you agree with that?

A. I think that’s true of any coal mine.  

Q. Do you accept that as a consequence of that there was a redirection of men and resources to the tunnel at the A heading and B heading on panel one, away from, what would otherwise be development to the western escarpment?

A. I can't comment about A heading and B heading in panel one because that panel was completed when I arrived at the mine on September the 13th, so whether any resources were re-deployed, I would have no knowledge of.  When I arrived at the mine, there were three mining machines underground and all three mining machines were manned-up on a regular basis, so to me, you’re working efficiently.

Q. As you said, that redirection of those resources had taken place by the time you got there is there was a redirection?

A. If there was any it would’ve been before me.

Q. Turning then to equipment and facilities, we've established the number of times you would’ve been under the mine and we’ve talked about the vent shaft, you would’ve also been to the Slimline fresh air base?

A. Yes.

Q. Were you aware the container, at 1600 metres, had been decommissioned?

A. Yes.

Q. How did you become aware of that?

A. I’ve walked in and out of that drift, maybe, half a dozen times and each time I've walked beyond that point.  The first time I was taken in the pit was with Doug White and he said, “This is a refuge station that we had whilst the tunnel was being developed.  It’s no longer in commission,” and I just accepted that as fact.

Q. Did you go into it?

A. No.  

Q. So when you were aware it was decommissioned did you know whether or not there was a phone operable in there?

A. I don’t know.

Q. So what did you understand decommission to be, no self-rescuers at least?

A. I understand that it’s decommissioned, there’s nothing there because the changeover station is further inbye at the Slimline shaft bottom where all the equipment was.

Q. Now, in your evidence at page 14, you discussed gas sampling on the Saturday, the day after the explosion, do you recall that?

A. Yes.

Q. And you said the primary method was to take bag samples for the vent shaft?

A. That’s right.

Q. It was impossible, wasn’t it, to take a sample from the Slimline shaft because, as you said, there was smoke and fumes coming out of the Slimline shaft, correct?

A. Believe so, yes.
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Q. Well, I’ll just quote what you said, paragraph 62, page 14.  “Smoke and fumes made it impossible to sample from the Slimline shaft.”

A. Yes, that’s what my brief says.

Q. So does it follow then that the shaft was emitting toxic smoke and fumes?

A. At that time, I don't know if they’d have been toxic, I would have to get a copy of my samples from that area.

Q. Okay, well, I’ll take the word ‘toxic’ out.  It was emitting smoke and fumes?

A. That's right.

Q. And this is on the Saturday.  Is it correct then that at the foot of the shaft, in the stub, those same smoke and fumes would’ve been drawn through that stub and up the shaft?

A. Most probably.

Q. And are you able to tell the Commission how long that would’ve continued for, please?

A. The smoke and fumes coming from the Slimline shaft and the vent shaft continue right up until the second explosion.

Q. So is your evidence that at no time was the Slimline shaft actually drawing air down it?

A. I can’t recall.  I don’t think so, not at that time, until we did the CAL scan, because when the guys went up – and the video.  When they went up to do the video and the CAL scan which was a Tuesday and Wednesday, part of the risk assessment was that they could only continue on whilst the Slimline shaft was drawing in.

Q. Mr Taylor in his evidence – sorry, more correctly a letter, which I think he prepared for the Commission, the Commission has it, I’m not sure whether it’s on summation, dated 23 May sir, he stated, “On Tuesday after an intrinsically safe sewer camera had been lowered into the Slimline shaft and had confirmed that the airflow was down-casting down that shaft and that at the bottom the air was almost fresh.”  Were you aware of that?

A. Well that’s just what I’ve said.

Q. On the Tuesday?

A. On the Tuesday when we did the video and on the Wednesday when we did the CAL scan and that was associated with the diurnal change so that we had a period while it down-casted and a period while it 
up-casted.

Q. So, if that was the understanding as at Tuesday, do I take it your evidence is that up until that day, the Slimline shaft was acting as a chimney effect in emitting smoke and fumes?

A. Not as a chimney, as a vent, as I understand it.

Q. I’ve used the word ‘chimney’ Mr Ellis because that’s the phrase that’s been popped up from time to time in the hearings and people here understand it, but meaning that smoke and fumes were going up the shaft as opposed to air coming down it?

A. Yes.

Q. Does it follow then that in your view the fresh air base was during that period effectively useless?

A. No.

Q. How can you reconcile that comment?

A. The view to me, if we accept what some other people have said around the smoke or gases coming out of the mine are potential afterdamp, then that’s venting because the mine is pressuring with methane, so in terms of methane being liberated in the mine, that’s pushing the afterdamp out of the mine at a pace.  I don't know what pace, but it’s pushing it out of the body of the mine and that’s venting out of the Slimline shaft and the vent shaft at that time.  Does that make the fresh air base useless?  No, not necessarily.  I see it as a changeover station more than a fresh air base, that’s my own view and –

Q. Well just pause there.

A. – if people were to go there, they could still access the equipment that was there.

Q. Well, what’s ‘fresh air’ about the fresh air base if there’s no fresh air coming down it?

A. If you’ve got it venting in, then you are fresh air at the bottom.  If it’s not venting in, there’s a curtain that you can put up there which will prevent more contaminants going in there, which it’s there as a changeover station, not to sit in there as a refuge.
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Q. Well the compressed airline we heard, again from Mr Whittall I think in Phase One, and from other witnesses during this phase, was on the opposite side of that fresh air base stub, up high on the drift opposite the stub, is that your understanding of where the compressed airline ran?

A. If that’s what you’re telling me it is.

Q. Well I’m asking you, I haven’t been down there 20 times like you have?

A. And I’ve not been down for 10 months and my recollection of where the compressed airline ran would be difficult but if it’s on that rib high up, or where it is, I don’t know exactly.

Q. So in circumstances of smoke, carbon monoxide, coal dust, fumes, where miners are unable to see, it’s not possible is it to break that line, connect a hose to it, if one could be found, and direct compressed air into the fresh air base is it?

A. Yes, because my belief is that there as a compressed airline set up, it would mean turning a valve on.

Q. You think there was compressed airline going into the fresh air base?

A. I believe so.

Q. Do you know so?

A. I believe there is, or there was.

Q. Based on what?

A. Based on when I’ve had a walk through the mine to familiarise myself with the place.

Q. A moment ago you just told me you weren’t sure whether the compressed airline ran?

A. That's right, I don’t know where the height of that pipe-range was, but part of the setup of that fresh air base/changeover was that it had a curtain there and then it had compressed air into it.  I really don’t see that that is significant.  If it’s used as a changeover station anybody who works in the mine’s aware that you’re 10 meters away from fresh air.  And right after the explosion the only reason Daniel Rockhouse and Russell Smith could get out was because the mine was sucking in fresh air, which would’ve gone up and turned right to the vent shaft, which is 10 metres away from that Slimline shaft bottom.

Q. So are you saying that the fresh air base was effective as a fresh air base meant to take refuge in or not?

A. Yes it is because there was a previous use of that fresh air base/changeover station when they had a turbo overheat prior to me getting there so I don’t know the facts of it, but anecdotally the shift took refuge, shut the curtain, had air on and were quite comfortable there.

Q. That was quite different circumstances wasn’t it Mr Ellis, that we hadn’t had a massive explosion, there’d been an incident in the drift and there was fresh air coming down the vent shaft, down the Slimline shaft?

A. It may well have been totally different but to me, it is an example of how it is adequate to be used.

Q. Yes, we’re talking about in an explosive situation here?

A. Yeah.

Q. And really is it any value drawing parallels to a situation which is completely different when air was coming down the Slimline shaft?

A. I think there is because a major explosion obviously changes things within the mine.

Q. And if the evidence eventually establishes there was not a compressed airline running into the Slimline base, as counsel for the families we understand to be the position, is the reality that if anyone was alive in the vicinity of Spaghetti Junction at the time, or just after the first explosion the only thing they could do to effectively self-rescue is head down the drift as far as they could with the oxygen they had available to them on their self-rescuer?

A. If I had been in that situation that is exactly what I would’ve done.

Q. Just moving to a different topic, it wasn’t in your evidence in chief led yesterday by Ms Shortall but it was in your written brief where you suggested Daniel Rockhouse may not have called the 555 emergency number but 410 or 411.  Do you recall that evidence in your written brief?

A. Yes.
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Q. Unfortunately Mr Rockhouse wasn't questioned about this when he gave evidence, but you would accept, wouldn't you, that men are trained in an emergency situation such as this to call 555?

A. That's right.

Q. And there are signs to that effect throughout the mine?

A. Yes.

Q. Do you know whether or not from time to time phone lines at Pike River often crossed and a call made on one line may end up at another?

A. Not that I note.

Q. Turning to policies and procedures, you had only been at the mine a few months, we've established that, and so others will assist with policies and procedures further on.  But you mentioned in your evidence the induction that you went through and you said at paragraph 11 you went through a process.  What process of induction did you go through?

A. I had an induction by either Adrian or Neville in the training room and went through the same induction process as any of the mine workers do.

Q. And that doesn't really tell us actually what you did, but can you expand on what the actual induction for you was as operations manager?

A. The same as any mine worker.  So I was to view the induction process, which is some presentations, and to fill in paperwork as a questionnaire subsequent to viewing the presentations.

Q. Did it involve anything further in your role as a manager by way of amplified explanation in relation to matters such as the fresh air base, where the compressed airlines went?

A. Don't believe so.

Q. You mentioned in your written evidence at paragraph 13(e), you didn't mention it yesterday, the corporate crisis management plan.  You remember that?

A. Yes.

Q. Sorry, Ms Shortall’s correcting me.  You might have mentioned it yesterday as well.  I think you said that it wasn't a focus of your attention at that time?

A. That's right.

Q. Were you aware that in fact it hadn't been completed or signed off?

A. No.

Q. You weren’t aware of that?

A. No.  As I said yesterday, I didn't hold the corporate crisis management plan high up in my list of priorities at that time.

Q. Now we obviously know that there are external contractors working in the mine and as part of your role, as I understand it, you organised men, machines and resources in an operational context to ensure that it fulfilled the objectives of the mine at any one time?

A. Yes.

Q. As production manager how did you ensure that safety information such as toolbox talks and newsflashes and the like were communicated to external contractors?

A. I attended most of the briefing meetings which ensured that there contractors and Pike River personnel within that briefing meeting which is run by the underviewers.  But also the general newsflashes and newsletters and safety information were sent by email to all the contracting companies.  It was also posted on the Pike River safety notice board, which is adjacent to the goal line just outside of the lamp room, so anybody who was coming on and off site had facility to see all our newsflashes and safety alerts. 

Q. The email communication, was that sent to each worker or to the –

A. I believe it was sent to the companies.

Q. To the companies.  So you relied on those companies distributing that information to the workers?

A. I would say yes because each contracting company from my experience should have their safety and health management plan and also issue all safety alerts as issued by the company.

Q. Did you take any steps to satisfy yourself that that process actually was being followed?

A. Not within those eight weeks I was there, no.
objection:   MS RAWLINGS (10:34:53)
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cross-examination continues:  mr raymond

Q. The emergency response plan, Mr Ellis, you said that you'd seen, I think, 20 that were better than the one that you saw at Pike River?

A. That’s not the words I used.

Q. Sorry, you said that you’d seen 20?

A. No I said I visited 20 different mines in Australia and viewed various emergency response management plans.

Q. Okay, and then went on to describe the Pike River emergency response plan as, “Not bad,” is that right?

A. Don’t think I used those words either but…

Q. Well you did actually because I wrote it down, “Would class it as, quote, ‘Not bad.’”

A. Okay.

Q. Are you able to elaborate any further on your initial impressions and did you understand that you’re really damning the report by faint praise, the emergency response plan, by saying, “It’s not bad,” I mean.

A. I don’t understand your question.

Q. Well, what could've you done, at the time, that you looked at that emergency response plan and discussed matters with Mr Rockhouse.  

MR RAYMOND addresses the Commission 

cross-examination continues:  mr raymond
Q. Paragraph 13(a) sir.

WITNESS REFERRED TO HIS BRIEF OF EVIDENCE - PARAGRAPH 13A
Q. You said, “The company developed an emergency response management plan, that the plan outlined the approach that would be taken in any emergency situation.  I saw the ERMP soon after arriving at the company and noting that it contains standard features like duty cards and contact lists.  I understood that Neville Rockhouse had been tasked with updating the ERMP.  I recall offering some general input to Neville Rockhouse.”

A. That’s right.

Q. Are you able to, with anymore specificity, outline what input you gave to Mr Rockhouse to improve that plan?

A. I showed him some excerpts from other emergency response management plans.  I have a few copies of different management plans on memory sticks as part of my studies whilst I was in Australia.  So, in terms of best practice, then I showed some of these to Neville and said, “Maybe we could start to incorporate some of the issues that are covered within this.”

Q. And did you make those documents available for him to keep?

A. I think I made one available to him.

Q. And are you aware whether or not those suggestions were taken up by Mr Rockhouse?

A. Certain we had a couple of discussions or more on it but he was tasked with a job to do and I was just offering some assistance.

Q. Turning to the emergency response planning as I indicated that question of whether or not the mine was in a position to respond with gas information post an explosion has already been covered by other experts, so I don’t want to go into detail on that, but for one question.  Would you agree that there was a lot of time spent over those first 24 hours on how senior management at Pike River could establish a monitoring process and that nothing had been pre-planned on how that might happen in the event of an explosion?  Do you understand the question?

A. Can you just repeat it?
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Q. Firstly, we’ve heard evidence that a lot of time was spent trying to come up with a proposal or understand how gas monitoring underground should take place over those first 24 hours, given that the system had been wiped out by the explosion, correct?

A. Yes, yep.

Q. It appears given the time that was spent on that during that first period that nothing had been pre-planned prior to a catastrophic event like this around how that atmospheric testing would take place?

A. I think that’s fair to say, yes.

Q. Now, moving to the search and rescue and recovery operation itself and your role in that, you’ve given evidence on your understanding of how events first unfolded and you say that Mr White convened the first IMT meeting on that Friday night?

A. Yes.

Q. You’ll be aware of the evidence from Mr Smith from Mines Rescue that he is the one that he said he instigated that meeting at about 7.00 pm.  Are you aware of his evidence?

A. I’m not aware of his evidence, but I also heard Doug White’s evidence that said he was happy that he led that meeting and that’s my perception of it.

Q. In terms of who might’ve had the initiative to instigate it and get it off the ground, you can’t comment on that?

A. I believe it was Doug White.

Q. Mr Rockhouse said in his police brief, reference 47 at page 17, that when he went to that first meeting it was clear to him that the police were in control.  Is that consistent with your evidence or at that first meeting did you regard Mr White as being in the driving seat?

A. I just said I regarded Mr White as leading that meeting.  He was sat with his back to the bookcases, in that boardroom.  He was leading the meeting as far as I was concerned.

Q. Mr White says in his evidence that to the best, at paragraph 130, sir, that to the best of his recollection there was no direct discussion between the agencies including the police about who was in charge.  You recall that evidence from Mr White?

A. Yes.

Q. Were you involved in any direct discussion with other agencies, including the police obviously, about who was in charge?

A. No.  As my position working for Doug White, and my experience with IMT’s and emergencies, then Doug White is my logical leader at that stage.

Q. That wasn’t the question, I asked whether or not any police officer at any stage when you were on duty and effectively taking the role that Mr White had, had a direct discussion with you about who was in control on the site?

A. I think I said in my evidence yesterday that when I came back on site on Saturday morning, Doug White said to me that, “The police have now taken control however I still want you to run the IMT meeting.”
Q. Okay.  How is it do you think then that MRS considered that the management or leadership of those meetings remain with the police, and I’m referring to the institutional MRS brief in relation to issue 2.9, paragraph 395, the MRS have said, “Once things had settled down on site, it was expected that Pike would play a greater role in the rescue/recovery operation.  However, the leadership of the IMT remained with the police and mine management reported progress to the IMT if and when required.”

A. That’s Mines Rescue’s perception.  I’ve given you my view of that first meeting.

Q. Do you find it odd that on something so fundamental as leadership of IMT’s at that early stage that there can be such a difference of opinion between you who thought you were leading them, and Mines Rescue who was attending them, as to actually who was in control?

A. No, my belief is as stated, 

Q. Do you think you were being robust and assertive in establishing your leadership for those meetings, or may it have appeared that the police were in control and actually you were in a reporting mode?

A. The first three meetings that I recall were run by Doug White.  When I came back to the mine on the Saturday morning, then I was robust in leading those meetings and I don’t think there’s been any discussion other than that.
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Q. I just want to move then to the role of the experts.  On site we’ve heard evidence that Mines Rescue were obviously there, we’ve had Queensland Mines Rescue, New South Wales Mines Rescue, SIMTARS and senior people like yourself and Doug White all on site, collectively with considerable experience.  Do you accept that?

A. Yes.

Q. We now know that risk assessments which were being prepared at forward command, or the forward base as the police describe it, and indeed matters of strategy on some issues, went from Pike, or Mines Rescue to the police at the site, to the police at Greymouth, to the Police National Headquarters in Wellington and parallel to that were going to the Department of Labour in Greymouth, to the Department of Labour in Wellington and then back through that channel to the mine site.  Were you aware that that process was underway when you were participating in those IMT meetings?

A. I was not aware of the full process at the immediacy.  I found out subsequently over a period of days as to what the procedure appeared to be and there was a letter of understanding between the 
Department of Labour and police how the risk assessment process would be taken once the risk assessment went off site.  And I believe Jim Stewart talked a lot about that yesterday.  From my point of view leading the IMT, and I’ve no conflict with this, I wanted a risk assessment to come back, signed off approved, that was fine, so we could continue on with the role that we needed to do.

Q. And you didn’t have any concern as to where it went, so when you pushed your email send button where did you think it was going to?

A. I wouldn’t have been pushing an email send button, but to be concerned where it was going, it was going to reviewers who would give us the approval to be able to continue on with our work.  And that’s really where I say when I was told that the police were in charge of the operations, that’s an element that they put in their control mechanism, and I was comfortable with that.  As an IMT leader I’m used to having input from police or Mines Rescue or other external stakeholders.  However the ideas and decisions that were being made within the IMT I also think are constant and it was slightly slower, if you like, by just because you’re sending it off site the decisions ought to be made onsite because you save that time.  But other than that, I was happy that you’ve got an overview, it’s the first time I’ve had that as part of an emergency.
Q. Do you think that the police incident controller would’ve benefited from being onsite at Pike River Coal Mine but separated from the incident management team meetings, so that there was a degree of objectivity and detachment from the emotional scene on another part of the administration building but readily available to consult if need be on crucial issues?

A. With hindsight I would say, “Yes,” and that agrees with the MEMS model where the senior people with the external stakeholders, albeit the police, Mines Rescue, fire, would be available to come into the IMT to give their expertise as and when required.

Q. You said that you welcomed and thought it was useful to have a team of reviewers elsewhere to consider the risk assessments and the opportunities which may arise off site as I understand your evidence, correct?  You found that useful, beneficial to, I think you said reviewers – 

A. I don’t think I said that.  I said I understood what was happening.

Q. And you were comfortable with that?

A. Yes I am comfortable with that, it’s not me as the IMT leader.

Q. Yes, I’m not challenging that Mr Ellis.

A. It’s not up to me to judge that process going beyond.
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Q. I didn't ask you to.  I'm just establishing that what, trying to understand what you said about that.  Did you know who the reviewers were?

A. Not straight away, but eventually yes we did, we all knew because different reviewers gave different questions back to the mine by email.  So yes we did find out who they all were.

Q. When you say “eventually,” is this after the second explosion or was it in the first four days?

A. I can't remember.  I would have to go and check emails and see when they came back.

Q. Were you aware that on the expert review panel based in Wellington that there was no expert with a first class miner’s certificate?

A. Eventually yes I did know that there was no mining input on that panel and already we have heard in particular from Doug that there was some frustration around that.  My expectation would be that you've got expert people in the field being able to advise or to comment on process if you like.

Q. So we've heard, and I won't repeat, and I'm sure you've heard the experts who were at national headquarters.  Would you be in the same camp as Mr White then, with hindsight it would have been preferable from your perspective to have known that there was such a person based on that panel in Wellington?

A. I think it would have been useful to have such a person with hindsight.  Again, in Queensland the chief mines inspector would get involved at that level as offering assistance and advice at the mine.

Q. And what about at the police incident control base in Greymouth, do you think it would have been useful to have had someone with mining experience sitting alongside Superintendent Knowles to provide him with on-the-spot information on mining terms, the layout of the mine, matters of that sort?

A. If he was to stay at Greymouth, then I say yes.  If he, as we've already discussed he was based up near the mine, then that may well have been better.

Q. So your first preference would be at the mine site for the reasons you discussed before, but if it was to stay in Greymouth then to at least have someone alongside him assisting?

A. That's right, and we covered off in terms of, and this should not be ruled, education.  We did the gas analysis paper and I gave various publications to the police to aid in their understanding of things like the Floxal and the GAG.

Q. The Department of Labour role on site.  What did you understand the Department of Labour to actually be doing on site?  Was it the approval of plans or providing assistance as may be required?

A. My roles both in the UK and Australia is that the –

Q. Sorry?

A. The mines inspectorate.

Q. Perhaps if you just go back to the question I asked.

A. Okay.  The Department of Labour offer advice and assistance, and that’s what I expected from the Department of Labour and that’s what we got at Pike River.  We got advice and assistance.

Q. So you didn't consider them as being in the role of actually approving plans for re-entry or approving risk assessments?

A. Initially for the first few days they were actually involved in risk assessment process.

Q. Were you aware that if the Department of Labour were not satisfied with a particular proposal or risk assessment on any matter that they had the legislative ability to issue a prohibition notice against the -

A. Yes I did.

Q. And how did you regard that issue as sort of hanging over the heads of the team there?

A. I don't see that as any different to roles of the Department of Labour/mines inspectorate I've met anywhere else in the world.  That is a recourse of action that they can take in Queensland or in the UK.
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Q. Because of that power to issue a prohibition notice if they weren’t satisfied on health and safety grounds that men would be, not be put at risk, did you consider that, in effect, that amounted to the same thing as approving plans, because the quid pro quo is if they didn't approve a prohibition notice could issue?

A. No.

Q. You didn't turn your mind to that at the time?

A. No.

Mr raymond addresses the Commission – discussion re continue cross‑examination

cross-examination continues:  mr raymond

Q. Turning then to the penultimate topic, Mr Ellis, is the decisions reached at the mine which you were involved in, when considering the question of sealing, I think as we have established, and you'd agree, closely associated with that question of sealing is an assessment of the prospects of survivability?

A. Yes.

Q. Did you have a particular set of criteria for assessing survivability yourself?

A. Not a set of criteria but I'm experienced in underground coalmining.

Q. You said yesterday, I think as a general observation, “People do survive,” do you remember that evidence?

A. Yes.

Q. And you also said that you were, “A realistic optimist.”

A. Yes.

Q. And you held that view right up until the second explosion?

A. Yes.

Q. Can I put to you that in this particular mine, Pike River Mine, if what I suggest to you was no effective fresh air base, no refuge, no escape route, a small mine with a significant 52 second explosion and no communication from anyone since 3.44 on the 19th of November, that being realistic, there was actually no chance of survival?

A. Not at all.  I still stand by my brief that there was a chance of survival.

Q. Can you tell us where in the mine the men, who you believe might have survived, actually would have been?

A. We don’t know where all the people were in the mine.  In terms of survivability there are areas within the mine where people may have survived. 
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Q. Yes, I understand that to be your position, and what I’m asking you is to please tell the Commissioners where in the mine you believe those men might be that would have survived?

A. For instance any blind heading, what I call a dead-end, a dead-end is unlikely to let blast effect enter because of blast mechanics, so if somebody is not injured by debris or the blast, then they have a better chance of being able to put a self-rescuer on and thereby survive.

Q. And so if they had been in a blind stub, or dead-end, and they had avoided the effects of that first blast, as you’ve indicated, and they were somehow able to then put on their self-rescuer equipment, you’re not suggesting that they would’ve stayed in that position for four days?

A. I can’t account for people’s actions with a mine.  I can only – as an example I can give you Sago who were trained to exit the mine and barricaded themselves in a cut-through.  That was personal choice.  So there’s a possibility of survivors, who may want to remain within the mine.

Q. Yes, but Mr Ellis, what I’m trying to examine with you, as I’m sure you understand is in this mine where the men might have been – and you’ve explained that they might have been in a dead-end stub, they might’ve been able to use their self-rescue, they might’ve avoided the impact of the first blast – but where on the Saturday, the Sunday, the Monday, Tuesday, could have they been which would’ve allowed them to continue to sustain life and by what means?

A. Anywhere where they could’ve tapped into the compressed airline, although ruptured as I’ve earlier said, compressed air could’ve still been into the mine.

Q. So then let’s look at the compressed airline and the reality of that suggestion.  The compressed airline, you, I think said yesterday, the valves going down the drift were closed?

A. Yep. No, they were open, Dan Rockhouse opened them.

Q. So you do accept that they were open?

A. I said that yesterday, yes.

Q. Okay.  They were left open by Daniel as we know as he came out?

A. Yes.

Q. And you knew that at the time when you took up your responsibilities on the Saturday morning?

A. Yes.
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Q. And that had been conveyed to Doug White overnight following an interview that Neville Rockhouse had with his son at the hospital and conveyed that information back to Pike River?

A. I believe so, around 11 o'clock Neville rung back up.

Q. And we’ve heard evidence from Daniel Rockhouse that when he was coming out of the drift in order to revive himself and indeed Russell, he opened the valves and the force from the compressed air was such that it didn’t blow his face off, as one might expect from a full pressure, but was able to clear the air around him enough for him to be able to take a breath or two and to clear the air.  Did you hear that?

A. Yes.

Q. And the fact that it didn’t effectively blow his face off when he opened them up indicated that there was a break further down the line?

A. No, not necessarily.  I believe that on the Friday night they went to the compressors and there was some issue with them.

Q. Well that may be the case as well, but it seems clear from either that evidence or from Daniel’s evidence about leaving the valves open and the pressure not being great that the compressed airline system was not working as well as it should?

A. Probably not, not at the beginning.

Q. So how is it then that you say within the inner reaches of the mine, where these men you’ve alluded to might be in a dead-end stub, were able to get sufficient compressed air to sustain life for four days?

A. I believe from the Saturday onwards then the compressors were running non-stop and were serviced at the portal and sufficient fresh air, compressed air was going in the mine.  That’s my understanding.

Q. And not withstanding that the valves are open down the drift to at least 1800 metres, are you suggesting that there was still fresh air in sufficient quantities to sustain life?

A. Yes, there is sufficient in a mine to have lots of take-offs from that compressed airline.

Q. What time on the Saturday was the compressed airline repaired so that sufficient oxygen, in your view, was pumped in?

A. I don’t recall.

Q. Well you started work that morning at, what six or 7.00 am?

A. Six or 7.00 am.

Q. Was it done by then?

A. I believe so.  Our engineering manager was on nightshift and we had another maintenance team came on with me and I believe it was discussed and I believe it was running.

Q. When did your view that men may have survived up until the
24th of November change to the position that they would’ve been rendered unconscious or dead at the time of the first explosion?

A. Can you repeat the question?
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Q. Yes.  When did your view that men may have survived up until the 24th of November change to the position that they would have been rendered unconscious or dead at the time of the first explosion?

A. Some may well have been rendered unconscious or dead at the time of the first explosion.  There's two questions, not two questions there.  There's two views there.  Is everybody killed outright or is there some survivors.  My view is there were some survivors.  There may well have been people rendered unconscious and dead straight away.

Q. Do you remember that in the days after the explosions, you went to the house of Neville Rockhouse and his fiancée Tracy Cameron?

A. Yes.

Q. And you went there specifically to speak with Daniel as Neville was concerned with Daniel’s mental and emotional state, and you'd offered to help?

A. Yes.

Q. And you sat on the deck for some privacy from other family members to have that discussion?

A. I don't think from all the family members.  Me and Daniel sat there, yes.

Q. With Neville and Tracy?

A. I believe so.

Q. And you’d taken with you a black book which you referred to as the black bible of Mines Rescue from Queensland?

A. It’s the handbook of the New South Wales Mines Rescue.

Q. And you proceeded to explain the nature of explosions to them and made reference to a couple of specific events?

A. That's right.

Q. And you informed them that based on your experience all of the boys, all of the boys would have died after the first explosion?

A. You're taking my comments out of context.  The – Neville had asked me to go and talk to Daniel because he was feeling guilt over the explosion being a survivor, and I thought the best way to help that lad was to say “It’s not your fault son.”

Q. Can I go back to the question please?  You informed Neville and Tracy and Daniel that based on your experience all of the boys would have died after the first explosion didn't you?

A. That's what I told them, but you're taking my comments out of context.

Q. Well you put them into the context which you've just referred to?

A. I tried to help the boy.  He was feeling immense guilt and was very upset.

Q. Yes, and the family was grateful for that Mr Ellis.  I'm not taking that away from you at all.

A. Thank you.

Q. It’s good that you went there and it was good that you had the discussion.  I'm putting to you what you said.

A. Doesn't alter my view that I believe there could be survivors.
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Q. Well then you went on and said, that instead of just telling them that all of the boys were dead you’d make reference to the Black Bible for further explanation?

A. Part of the explanation involved looking in the Mines Rescue handbook.

Q. And you went to pages in that book and you pointed out to Daniel, sorry, you pointed out to Neville and Tracy that if Daniel and Russell were exposed to a shockwave of, say, 30 kpa then the guys further into the mine would’ve been hit by a shockwave of, say, 600 kpa and those figures are indicative and you'd justified those figures or similar figures by reference to figures in the Black Bible.

A. And those figures are no different from being in the doctor’s briefs that have said around the deaths, or time of deaths of the people in the mine does not alter my view of chances of survivability.

Q. You told Neville and Daniel and Tracy that Daniel had told you that, “When the shockwave hit him it threw him three to four metres through the air before he hit the rib and on that basis the force that hit the rest of the crews, closer to the source of the explosion, would’ve meant instant unconsciousness or death depending on their location in the mine,” do you remember saying that?

A. No I don’t, but it sounds like it’s something I might've said, as I've said to you, the blast effects don’t, are not the same if you’re in a blind stub or if you’re protected by machinery and so on.  I wasn’t going to go into that detail with Daniel.  I went there specifically to help him at the request of Neville and to tell him it wasn’t his fault, and yes, the people would’ve been dead.  That was to help the lad and that was in a context there in assistance and I find it a little wrong to be used in this way.

Q. Well, I'm bound to put it to you Mr Ellis.

A. That’s fine but I just find it a little wrong, sorry.

Q. Whether you think it’s wrong or not because you’ve said very clearly that you thought the men survived up until, some men may have survived somewhere in the mine, unable to pin-point exactly where, breathing on a compressed airline right up until the time of the second explosion?

A. That’s right and that’s why I was so emotional at that time because that ruled out any chance.

Q. But at about the same time had said, as we’ve just heard and we’ve agreed, to family members that contrary to what you’ve said here you thought that all of the boys would’ve died pretty much instantly.  You accept clearly there’s a contradiction between the two positions?

A. There is.

Commission adjourns:
11.09 am

coMMISSION resumes:
11.27 am

cross-examination continues:  MR RAYMOND

Q. Mr Ellis, just before we go off the decisions reached topic, you mentioned before the break in your evidence the Sago Mine.  Were you aware that in that mine the miners are in fact trained to barricade themselves in and not self-rescue by exit?

A. I know each one of the options they are given.

Q. You weren’t aware that the specific training is that they barricade and not self-rescue?

A. I say that is one of the options that they are trained in.

Q. Now just returning briefly to the compressed airline issue.  You have said in your evidence before the break that in your realistic optimist position you held a hope that somewhere in the mine in a dead-end stub there may have been men alive because of the benefit of compressed air going into the mine?

A. Yes.

Q. In your evidence at paragraph 94, page 20, you make that comment, “It was possible that there were survivors in the mine using the compressed airline as a source of respirable air,” and then you go on to note what is already in the evidence, that “company personnel eventually used the pressure in the line at the portal to calculate that it had probably been ruptured at about 1600 metres, ie in the drift.”  You recall that evidence?

A. That's right.
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Q. That being so, that is a rupture at 1600 metres, how is it that men further into the inner reaches of the mine well beyond 1600 metres, in fact well beyond 2.4 kilometres could have been sitting sucking on a compressed airline?

A. When I say the pipe was ruptured, it may be that that is a certain amount of leakage.  If you’ve ever seen a compressed airline at 100 PSI then I think Danny quoted that it would be enough to take your eye out.  But the force of that compressed air would certainly go across any rupture or a crack or a parting of a joint, would be sufficient still to impart compressed air pressure in a subsequently part of the pipe.  But I’m not a piping engineer.

Q. No.  So you’re aware of the evidence of Mines Rescue Mr Watts, Mr Devlin and others that the men would have died more or less instantly around the time of the explosion and that those views were being expressed onsite at the incident management team meetings in the early days?

A. My view was that there was still a chance of survivability, as was many other people’s view at the mine in those IMT meetings.  And the same people that you’ve just quoted were involved in the survivability meeting on the Thursday the 25th.

Q. As I understand it Mr Watts will say that on the Monday following the first explosion it was established that there was a rupture in the compressed airline by those calculations you refer to and that the compressed air doesn’t somehow jump through the rupture into the other side of the pipe and continue on, and that there was not a supply of fresh air into the inner reaches of the mine.  What do you say to that?

A. That’s Mines Rescue’s view.

Q. Yeah.  I put it to you Mr Ellis that you knew that there was a very low prospect of survivability, at least by the 23rd of November, which is why you said to Mr Taylor, and we’ve heard his evidence, that inside the room that is onsite you were, to use the word, “Recovery,” and outside the room you were to use the word, “Rescue,” because in your heart of hearts you knew by that stage the men had died, correct?

A. There was still a slim chance that there were survivors.

Q. You don’t deny that you made that comment to Mr Taylor do you?

A. I did deny, I can’t recall making that comment.  What I said in my brief is, “It sounds like me but I don’t have any context around it.”
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Q. You knew at that time that Pike River Coal’s public face with communication to the families and to the public, was that it was a rescue, didn’t you?

A. Yes.

Q. And at site, the reality, the truth, was amongst the experts that the men had died and it was in that context that you made the comment to Mr Taylor?

A. No, I still say that there was a slim chance of a survivor or more.

Q. Did you make your view just expressed, that it was a slim chance of a survivor or more, clear to the police and therefore Superintendent Knowles so that that could be properly communicated to the families?

A. I don’t think it was my position to make Superintendent Knowles aware, the decisions of the IMT were made aware and the decisions of the IMT was that there were still a chance of survivors.

Q. Well as you just characterised it, a slim chance of a miner or more, was that the view you expressed to Mr Whittall?

A. When I discussed operations with Mr Whittall, I discussed operations with Mr Whittall.  He can make his own interpretation with 25, 27 years experience –

Q. Mr Ellis, I asked you a question.  Please answer it. 

A. The IMT view was that there was a chance of survivors.

Q. Did you personally tell Mr Whittall your view that there was a slim chance of survival?

A. Not that I recall.

Q. Do you know where you may have recorded your view that there was a slim chance of survival?

A. No.

Q. Did you record it?

A. If I’d recorded it, it would’ve been on the whiteboard in the IMT meeting.

Q. Given your knowledge of Mr Watts’ view, Steven Bell’s view, Troy Stewart’s view, Robbie Smith’s view, Seamus Devlin’s view and no doubt others, did you debate the merits of your position with those gentlemen?

A. I don't recall that.

Q. Seamus Devlin agreed with me a couple of days ago that it is best practise to have the question of survivability in a situation such as Pike under constant review by a separate and specialist team to keep those involved in rescue focussed on rescue.  Would you agree with that comment?

A. Yes, I think that’s good, parallel would work.
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Q. So you think that would work?

A. Yes.

Q. Just finally Mr Ellis, the recovery operation which has been going on, or not, depending on what side of the divide you sit on, ie families or Pike River.  I want to take you through what has happened in general terms since December to about now.  And you will appreciate Mr Ellis, that if I was to do this thoroughly we could be here for days because a lot has happened and there's a lot of information to get out.  So you'll excuse me if I put to you a number of propositions for you to respond to, yes or no.  If you wish to qualify it, you may do so after you've answered, but otherwise it’s going to take a long time.  So I just want to go through the main topics with you.  You understand?

A. Yes.

Q. So firstly, around December, I think it was the 22nd of December, Doug White it was at that time launched the recovery plan at a time when the police were still in control of the operation, correct?

A. Sounds right.

Q. And that recovery plan had Pike River management and Mines Rescue input?

A. Yes.

Q. And the guts of the recovery plan was the use of a methane burning fan?

A. No that was an option that was in it but I don't think that was in the final stabilisation plan.

Q. Well another main theme or main point in the plan was that nitrogen was to be pumped into the mine?

A. Yes.

Q. And borehole 45 emerged as a high priority as far are Mines Rescue was concerned.  A borehole that should be drilled as soon as possible?

A. There were issues with drilling 45 and it’s still apparent that that is not a great location to drill down from and the issues around that meant that it was delayed, and even when we were drilling it, the drill string bounced off other old drill strings that were in the ground at that area and that was the issue we had.  We didn't want to lose the equipment or break the equipment at that time.

Q. Is it fair to say that throughout that period the importance of getting borehole 45 done was regarded as a priority for Mines Rescue?

A. I believe it was high up on the list of requirement.

Q. And other boreholes were referred to as part of that recovery plan.  I think you mentioned them earlier, 44 and 47 was it?

A. Forty-six and 47 were drilled in January.

Q. And also in the recovery plan there was reference to staged re-entry into the mine which would be carried out by Mines Rescue?

A. That was one of the options put forward.

Q. And that would be in conjunction with Queensland Mines Rescue and/or New South Wales Mines Rescue as resources dictated?

A. I believe so.

Q. And that staged re-entry involved the construction of a series of seals down the drift?

A. Yes.

Q. And that, effectively, allowed the Mines Rescue team to work in a ventilated drift up to each seal, and as they progressed, have an area to retreat to of safety should they encounter difficulties?

A. Yes.

Q. And the budget and costings for that were done by Pike River Coal?

A. Yes, and with Mines Rescue.

Q. And a risk assessment analysis was done in relation to that plan?

A. I don't know if a full risk assessment was done.  I believe it was one of the options considered in the New Zealand Mines Rescue re-entry protocols.

Q. In any event that recovery plan was then put to the New Zealand Police force and it was rejected by them and their experts, and we've heard evidence from Doug White on that.  Would you agree with Mr White that it was wrong for the police at that time to reject that plan?

A. No I don't think so.  The police at that time were in charge and they made that assessment and I was accepting of that.

Q. Well then it moved to the second plan, the main mine stabilisation plan, and that was really in early 2011, is that right? 

A. Yes.

Q. And the substance or the thrust of that plan was to stabilise the drift?

A. That's right.

Q. And there was no reference in that plan to recovery of the bodies was there?

A. No, it was part of the handover documentation between the police and the receivers that the receivers must stabilise the mine, and I believe there was a definition of “stabilised” within that document.

Q. There's no reference to recovery of the bodies was there?

A. It was about stabilisation of the mine.

Q. I take it as a “yes”.  Part of the plan was to introduce nitrogen into the mine?

A. Yes.

Q. And the Floxal unit was introduced at that time as the mechanism for doing that?

A. Yes.

Q. And eventually sealing was the ultimate objective?

A. Yes.

Q. And there were delays for various reasons from about March to May of this year revolving around, as you've indicated, borehole 45?

A. Yes.
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Q. And then you are aware that partly as a result of the extreme frustration being felt by the families and at the instigation of their counsel, a meeting was organised in Christchurch on the 23rd of May at the Commodore Hotel which you attended?

A. That’s right.

Q. And it became clear at that meeting that there was no confirmed budget for, or indeed an intention at that stage, to actually do the staged re‑entry from the receiver’s perspective?

A. What I recall of that meeting is that there were four proposals agreed to.  I can't remember about budget.

Q. We’ll come to what was agreed, but as at the date of that meeting it became clear, didn't it, that there was no plan at that stage in effect, to proceed with the staged re-entry?

A. That’s right.  The plan was to complete stabilisation.

Q. And meanwhile around about April, May, the gas trends in the drift began to change didn't they?

A. Yes.

Q. And the gas levels deteriorated, effectively, in the mine which was hampering stabilisation efforts?

A. Only because of the work we were doing.

Q. And for whatever reason, it took until June of this year for those levels to stabilise?

A. Yes.

Q. And one of the action points, or agreements arising out of that 23 May meeting, was to progress with recovery of the deceased miners bodies as a priority, correct?

A. I believe so, if that’s the wording.

Q. And the first step in that, as part of the staged re-entry, was the construction of a temporary seal?

A. That’s right.

Q. And Mines Rescue did that commencing on 28 June and finishing on the Sunday the 3rd of July, does that sound correct?

A. Sounds right.

Q. And that temporary seal was built at 170 metres?

A. Yes.

Q. And then the second part of that plan for sealing was the construction by Pike River Coal of a fit for purpose portal seal and that commenced, I think under your stewardship, on Thursday the 7th of July?

A. All this was done under my stewardship since May.

Q. So, to answer my question, that commenced on Thursday that 7th of July?

A. Yes.
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Q. And you opened the temporary doors and started that further work which included an inbye seal at about 35 metres?

A. The temporary seal’s at 170 metres, I put a wooden brattice seal up at
70 metres and between those two I inject the nitrogen.  That acts as a nitrogen buffer so any barometric changes on the drift either suck or blow nitrogen rather than oxygen.  At 35 metres is a steel door set in concrete and at five metres is a steel door set in concrete.

Q. And has that sequence of doors now been completed?

A. It’s all complete.

Q. And also as part of the stabilisation was the sealing of the Slimline shaft?

A. That’s been achieved too.

Q. That’s just been in recent weeks that that’s been completed?

A. Yes.

Q. And in addition was the sealing of the vent shaft, and we know that that was temporarily sealed on the 12th of December, and we’ve seen photos of that temporary seal being flown up by helicopter, and is it the case that a more established pad, if you like, was placed over the vent shaft in, I think, April/May of this year?

A. I think it was after that.  I think it’s in June, but we’ve actually concreted over the whole of the top of the vent shaft cover.  So we put some shuttering up around beyond the diameter of the vent shaft and we’ve covered that with six inch of concrete.

Q. And another outcome of the Christchurch meeting on the 23rd of May was the formation of a working group to progress the plan to eventually recover the drift and get to the rockfall?

A. That's right.

Q. And you are on that working group together with Trevor Watts from Mines Rescue, Harry Bell representing the interest of the families and Neville Rockhouse also representing the interest of the families.  Is that correct?

A. That's right.

Q. And you’ve met, I think, three times to date?

A. Yes, that's right.

Q. And you considered during the course of those meetings a continuation of the stage 3 entry but also introduced into the mix this idea of the remote seal?

A. That's right.

Q. And your preferred option was the remote sealed option?

A. Still is.

Q. And you’ve primarily had the carriage of the research for that remote seal option?

A. That's right.

Q. It requires an Australian company to do that work?

A. Yes.

Q. With a product, I think you mentioned, in earlier Rocsil?

A. Yes.

Q. And the receivers are paying for that?

A. Yes.

Q. And I may get this wrong, but as I understand it involves the drilling of a six inch borehole in order for the Rocsil to be pumped down it just in front of rockfall, with another four inch hole nearby with a camera down it to observe that process?

A. Yes.

Q. And once that’s completed Mr Ellis, as I understand it, the purpose of it is to allow nitrogen to build at the top of the mine beyond the rockfall.  Is that right?

A. No.

Q. What is the purpose, what will happen behind the rockfall?

A. The mine is currently fuel rich inert with 97% methane and it will stay in that state?

Q. Okay.

A. The remote seal will enable me to contain that mine environment in the mine.  The plan then is to re-ventilate the tunnel utilising forced ventilation, positive ventilation up to that seal.

Q. That's right.

A. We can then do a recognisance and build a purpose seal in front of the Rockseal, and my purpose is the tunnel would be reclaimed.  At that point the police and the Department of Labour can continue with their investigations.

Q. And that building of a further temporary seal in front of the Rocsil seal would be done in a ventilated drift.  Is that right?

A. Yes.

Q. Now coupled with his discussion, and we’ve had some reference to it, is the prospect of a reconnaissance walk that you referred to this morning, conducted by Mines Rescue Service, and Mines Rescue Service did a risk assessment on that over four weeks ago now didn’t they?

A. They did.

Q. And the objectives were fourfold, firstly to as far as possible in an irrespirable atmosphere, recover the main drift.  Secondly, view potential sealing sites for other temporary seals.  Three, after where the loader is look for further sites for a temporary seal.  And fourthly, and importantly from the families perspective, identify the possibility of bodies which may be in the drift, in the part of the drift from 1800 metres to 2.4 kilometres, broadly, concur with what you understand the plan to be?
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A. I have a copy of the risk assessment and that generally concurs, although I was not involved in the risk assessment nor was I invited to be involved in the risk assessment.

Q. No, it was a Mines Rescue document, that’s how I prefaced it and it was presented to you by Trevor Watts on the 15th of August this year?

A. If that’s the date, yes.

Q. And we know, don’t we, and I’m sure you’d agree, that this Commission, the police, the Department of Labour and certainly the families know very little of the situation in the drift from the 1800 mark to 2.4 kilometres?

A. That's right.

Q. And that risk assessment was discussed with you by Mr Watts, and you met with Mr Watts and Harry Bell and Neville Rockhouse on the 30th of August to discuss it?

A. I did.

Q. And then at about that time, you produced another plan, the tunnel reclamation plan, is that right?

A. Yes.

Q. And that’s now gone to the expert panel, with the Mines Rescue Service risk assessment for the reconnaissance walk?

A. Been approved by the expert panel.

Q. The reclamation plan has, or the reconnaissance walk?

A. Yes.  No, the reclamation plan.

Q. What has the expert panel said in relation to the reconnaissance walk?

A. I’ve not forwarded, it’s my position, and I am not in favour of reconnaissance walk.

Q. So you haven’t sent Mines Rescue’s reconnaissance walk risk assessment to the expert panel for consideration?

A. No.

Q. Did you convey to Mines Rescue Service that you had in fact done that on or about the 30th of August?

A. No, I’ve never conveyed that message that I had forwarded that risk assessment.

Q. By your conduct, do you accept that you may have led Mr Watts to believe that that’s what you had done?

A. I don't think so at all.

Q. You’ve told us this morning that the atmosphere in the drift is 1.5%, or below 1.5% of oxygen, is that right?

A. Yes.

Q. And effectively the drift is the best it’s been since the incident on the 19th of November in terms of a reconnaissance operation?

A. It’s currently full of methane, an irrespirable atmosphere.

Q. And that analysis is a result of you taking samples from the Slimline, the grizzly, borehole 45, the gas riser and the vent shaft?

A. Yes, not the Slimline, the Slimline’s been sealed.

Q. Thank you.  You would appreciate Mr Ellis, I’m sure, the level of frustration that the families have at what is now 10 months to get to this stage?

A. I understand their frustration, yes.

Q. And you know that over the past four weeks, the families have learnt of and been elated by the prospect of at least, at last rather, Mines Rescue Service walking into the mine, potentially as far as the rockfall?  You understood their hope and elation in relation to that?

A. I understand their view.

Q. You would appreciate, I’m sure, the families’ desperate need for information and answers as soon as possible?

A. I can understand they want to find out information, yes.

Q. Would you agree that their patience throughout this whole ordeal has been extraordinary?

A. Yeah, I think so.

Q. And now Mr Ellis when Mines Rescue are at last agreed and when the drift is inert, it’s their old nemesis, Pike River Coal who is again saying, “No, you can’t go in?”

A. I don't believe I’m a nemesis.

Q. I didn’t say you were.  I referred to the company as being the entity effectively preventing Mines Rescue from doing a reconnaissance walk?  Can you see how that must frustrate the families, Mr Ellis?

A. Yes, because – it may be frustrating, but I believe that by putting a remote seal on and ventilating the drift so that we can have access in ventilated air, is safer than sending people into a irrespirable atmosphere.

Q. Do you think Mr Ellis that Mines Rescue, with all of their resources and expertise, are seriously going to allow an expedition of the sort we’ve been discussing to go head if they weren’t satisfied it was not safe for their men?
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A. That’s not the point.  The point is that I have statutory responsibilities for that mine and even with the risk assessment and the risk assessment says that we have got an acceptable level of risk, that may well be to the Mines Rescue, but to myself, I find it very difficult to reconcile that.  If I can seal the drift and re-ventilate it and let people go in there in a ventilated fashion than to go in an irrespirable atmosphere.  The what if, is, “What if somebody falls over?  What if somebody breaks their mask?  What if within 12 seconds they’re a cabbage?”  I'm not prepared to put my name to that risk assessment.  I'm sorry and I’ve explained this to all the lawyers present last Tuesday.

Q. Well, that may well be, the Commissioners weren't there and nor were the other counsel Mr Ellis, and I'm putting to you, in front of the families who also weren't there, their desirability, their strong sense of wanting to see some progress at last, when at last Mines Rescue is prepared to take this step, and it’s you stepping up as statutory mine manager, notwithstanding that risk assessment and effectively just saying, “No you consider the risk to be too great.”

A. I believe the risk is too great when we have an alternative with a lower risk, as low as reasonably practicable.

Q. Because you would say, Mr Ellis, well, it’s only another month or so on your analysis of the progress of doing this Rocsil seal up until about Christmas of this year.

A. We will reclaim that tunnel before Christmas, I'm quite confident of that.

Q. Pike River Coal’s focus, isn't it Mr Ellis, is on creating this remote seal, by Christmas, ready for sale.  Its focus is not on assisting the families, this Commission, investigating agencies on getting into the drift beyond 1800 metres is it?

A. I'm not in a position to answer that question.  I'm answering the question on behalf of myself as statutory mine manager.  The mine is currently owned by the receivership.

Q. Mr Ellis, another month goes by before this remote seal is done but I'm sure you’ll appreciate that for a family with a man down that mine, each day is agony for many of them.

A. It must be very difficult.

cross-examination:  mr hampton

Q. Mr Ellis you’ve got your brief of evidence there with you?

WITNESS REFERRED TO OWN BRIEF OF EVIDENCE – PARAGRAPH 8
A. It’s in front of me, yes.

Q. Paragraph 8, then please if you would.  In that paragraph you speak of your arrival at the mine in September and of your then doing the training prerequisite to obtaining a first class mine manager’s certificate in New Zealand?

A. That’s right.

Q. Well, I think first, the time you were there 13th September through to the explosion, 19 November, so that two-month period, was Mr Doug White the only person in the Pike River employment who had a first class mine manager’s certificate?

A. I believe so.

Q. Yes.  And you spoke yesterday, and it’s in the paragraph 8, about the professional conversation, I think you said it went on for five hours?

A. Yes.

Q. Is that at the end of the process, the conversation?

A. Yes.

Q. Is that a face-to-face examination of you by the examiners in effect?

A. It was an examination by Harry Bell, Dave Stewart and a lady from EXITO.

Q. Previous to that, to the conversation, what extent of training did you have to do in New Zealand to obtain that ticket, or lead up to that conversation?

A. As I put down here, “First stage, shotfiring, fire fighting, gas testing and completing the unit standards that were required.”

Q. What sort of time, can you give me some time overall that would’ve gone into obtaining those unit standards?

A. I think it was fair to say, three to six weeks.

Q. Three to six weeks?

A. Yes.
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Q. Are we talking full-time weeks?

A. I'm talking of time that I was able to put my time to studying.

Q. At the same time working at the mine?

A. Yes.

Q. A difficult process from your point of view?

A. It was an onerous task.

Q. Post the explosion when Mr White was absent from the mine, did you, in effect, take up the role of statutory mine manager under his first class mine manager’s certificate?

A. I was appointed to do that at Christmas and New Year when Mr White was absent and then I was appointed again in May.

Q. Just turning to, I may come back to them in a little while.  Turning to paragraph 38 of your statement of evidence, where post the explosion you say during your absence, this is - you'd left the mine and then come back again on the day of the explosion.  During your absence Mr White had initiated the ERMP.  It leads into a certain discussion about no-go zone around the portal and so on, but do you know Mr Ellis, who drew card number 12, the portal controller card?  The reference for the record, DOL7770030026.

A. Can't remember.  I believe it was somebody called Gareth, a pond operator.

Q. A pondie?

A. Yeah.

Q. I don't want to spend a lot of time on the portal.  I've heard what you said about the no-go zone but can I just put to you an extract from what we heard from Mr Tim Whyte from the CFMEU last week?

A. Yes.

Q. Did you hear him give evidence Mr Ellis?

A. I did, yes.

Q. He said, and it’s at his second supplementary evidential statement, CFMEU0016/6 paragraph 16, and I'll just read it, I don't need it up.  “As I stated in my witness statement,” and he gives a date, the original one, “I attended the portal with QMRS on 26 November 2011.  There was no evidence of a no-go zone or blast radius nor were we given advice of such by Pike River management.  Following the third explosion later that day it was identified by QMRS and myself that the entry into the area adjacent to the portal but outside of the blast radius needed to be controlled.  To this end a tag board was established on the White Knight creek bridge together with the requirements that anyone entering the area beyond the tag board would have to have a portable gas detector, carry a self-contained self-rescuer, notify the central control room that they were entering.  Subsequently a police officer was stationed on the bridge.”  Do you disagree with that account of what the situation was in terms of formal control as at the time the Queensland Mines Rescue Service people arrived?

A. I wasn't there on the Sunday.  I find it hard to understand why Tim Whyte and the Queensland Mines Rescue Service were walking up by the portal without an induction or without any clear direction whilst the mine manager was onsite.  However, Mr Whyte’s put that in his brief and I've no reason to challenge that, I wasn't there.

Q. Well isn’t it correct that until the Queenslanders arrived, no formal fence and gate had been put across the road preventing or prohibiting access into the area?

A. I think we've seen that there was certainly some yellow incident tape across.

Q. Yeah, well just answer my question.  Isn’t it true that until the Queenslanders arrived, no form of fence and gate had been erected across the road to stop access?

A. No.

Q. It hadn't been erected until they arrived?  Is that what your “no” means?

A. Not a gate, no.  

Q. A fence?

A. Not a fence.  It was –

Q. A tag system to make sure who had gone forward?

A. All people went up to the portal, reported into the control room.

Q. Just answer my question please.  Was a tag system on the White Knight Bridge implemented before the Queenslanders arrived?
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MR HAMPTON ADDRESSS MR HAIGH
No he has not thank you Mr Haigh, he’s not your client sir.

cross-examination continues:  mr hampton
Q. Was a tag system on the White Knight Bridge implemented before the Queenslanders arrived?

A. No.

Q. You would have heard Mr Tim Whyte last week talk about the use of the polyurethane and the subsequent fire?

A. Yes.

Q. And did you see the video footage?

A. Yes.

Q. First, from your seeing of that footage you agree that there would seem to have been quite a considerable amount of polyurethane used on the sealing?

A. Far too much.

Q. Far too much.  You’d have been aware of the exothermic reaction that could be promoted in polyurethane?

A. Yes.

Q. Do you say, as I understand it to as you’ve been led by Ms Shortall, that you didn’t have anything to do with the risk assessment and the use of the polyurethane as such, that was Mr Doug White was it?

A. Of course I’m aware that we were going to use PUR, I wasn’t involved in the risk assessment.

Q. Did you know that the Queensland Mines Rescue Service people were opposed to the use of polyurethane at all?

A. No, not in that phrase, no, not in opposition.

Q. Well did you hear Mr Tim Whyte’s evidence last week about this issue?

A. Yes.

Q. I’ll just go to it to make sure I’m getting it right.  Mr White, at CFMEU001/20 at para 82 said, “At no stage of the use of the polyurethane, PUR, proposed the installation of the docking station to mines portal.  In fact its use was expressly ruled out on the risk assessment because of the potential for an exothermic reaction.”  And likewise, if I can give you what the QMRS people said in their institutional submission, QMRS0011/7, paragraph 15.  “On 30 November, some eleven days after the first event, the portal was furnished with shipping containers, a sea container, as part of a fabricated closure of the portal.  Sometime later a significant setback occurred when the contractors arranged and engaged by Pike River Coal used PUR, polyurethane resin agent with A&B products which generate heat curing, during the curing process, which subsequently heated and caught fire, and gives the time, with the QMRS and New Zealand Air Force extinguishing the fire.  This was a significant setback to the sealing process at the portal.  The view of QMRS, PUR was an unsuitable product for this application, was not clear who authorised PUR or who instructed the contractors.”  So were the QMRS people brought in to this discussion about the use of PUR or not Mr Ellis?

A. Believe so, yes.

Q. You believe so?

A. I believe so.

Q. So are those two statements I read out from one Mr Whyte and, two, Mr Hartley’s institutional brief, are they incorrect?

A. I don’t know, I wasn’t in the meeting.
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Q. I see.  I wonder Ms Basher if we could have up document PIKE.20115 please, just the first page.  I didn’t have it available, the Commission’s analyst hadn’t found it when I was talking to Mr Doug White last week.  Since located, this risk assessment titled ‘Preparation for sealing portal entrance, foam injection’ and someone’s put in pen above it, ‘PUR’.”   Would that be the risk assessment that we are talking about, about the use of foam, Mr Ellis?

A. It looks like it.

Q. Signed off by Mr McKie, Mr White, Doug White, and approved by Inspector Paynter?

A. Yes.

Q. 29th November 2010.  I can give you a hard copy of it, because there’s a number of pages, but maybe madam registrar rather than going through it on screen, I just want you to flick through it and see if there’s any reference in that assessment to the risk of exothermic reaction please, Mr Ellis?

A. The only comment is in 5.1.

Q. And it says what, Mr Ellis please?

A. Where it says, “Follow standard injection procedures, see attached, taking into account it may be necessary working around water in the darkness and the contracting company supplied their MSDF sheets, risk assessment and process.”

Q. So there’s nothing specifically in that risk assessment is there as to exothermic reaction, PUR?

A. No, there isn’t.

Q. The other name, Mr White’s on the front cover and the other name, Mr McKei, Chris McKei, he is accepted to be a geologist, is he with Pike River as well?

A. Yes.

Q. Right, with the company.  Just while I’m still dealing with portal matters, you told us about your having to remove the SMV out of the drift. It was a little way in, and the removal of that yesterday in your evidence.  What about – you heard me ask Mr Doug White last week about the auxiliary fan?

A. (no audible answer 12:13:05)

Q. Were you involved in the placement of that fan?

A. No, it was placed on the Friday night.

Q. The Friday night.

A. I think you’ll find it was about 3 o'clock in the morning.

Q. Were you concerned yourself about that fan being there?

A. Not in that it was never used, no, and in terms of contingency planning a call had been made and I’m quite happy to support that call at this time.

Q. You said in your paragraph 115, just go to it please if you could too, and I think it’s as written page 23, the summation number is /26.

WITNESS REFERRED TO BRIEF OF EVIDENCE – PARAGRAPH 115
Q. Talking about PRDH, the borehole 43, and the completion of that borehole, it narrowly missed its target roadway.  That missing of the target roadway raised concerns or an issue as to the accuracy of the Pike River Mine’s plans?

A. No, I think it was more around the concerns of how we were setting borehole’s off.

Q. Was there never raised an issue as to the accuracy of the plans given the drillers, the plans of the undermine workings?

A. Not that I’m aware of.
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Q. Not that you’re aware of, all right.  I take it the army robot that you told us about yesterday didn't have the umbrella over it and it shorted out, that wasn’t an intrinsically safe piece of equipment?

A. No.

Q. Who approved that going in?

A. Mr White.

Q. Mr White.  Just the tag board, I said I’d ask something about that.  In your evidence, at paras 24, 26, you mention the tag board system, do you have experience of the Northern Lights system at all when you were working at Pike River?

A. I've no recollection of that system working at Pike River whilst I was there.

Q. At all?

A. Not that I recall.

Q. And you spoke in terms of the tags about miners sometimes forgetting to put their tags on the board or take them off, and said something about, that they were disciplined from time to time for doing it.  During your time there how many were disciplined for not complying with the tag board requirements, do you know?

A. I'd had a talk with a couple of guys.

Q. A couple?

A. Yep.

Q. And when you say, “Disciplined,” is that it.  You have a bit of a talk to them?

A. In my mind the first step is an appropriate discussion with somebody.

Q. All right, I just want to be clear what disciplined means in this context, that’s what it is.

A. An appropriate discussion.

Q. It’s you talking to them?

A. Yes.

Q. Did you ever, in your problems with the tags, did you ever think of implementing some structure where the shift underviewer was required to make sure that tags were appropriately taken off, put on?

A. Not at that time, I didn't perceive it as a huge problem.  I’ve worked at numerous mines and there are failings with a lot of systems.  I've worked with bar codes, tags, all sorts.  Just to comment on Mr White’s comment, the English system was super.  It was super, you know, and it was failsafe. 

Q. So we could think about that in terms of New Zealand for the future?

A. Oh I would think so, yes.

WITNESS REFERRED TO DAO03000035/1 – FRONT PAGE OF WITNESS’ CV

Q. Now, this is the front page of your CV Mr Ellis?

A. Yes.

Q. Can I get you to highlight, please Ms Basher, the background, that box please?  Now in that you relay where you were born, you’re a graduate from Doncaster, you achieved your UK First Class Certificate in 1983, worked in the UK before relocating to Australia 2006?

A. Yes.

Q. And that’s when you took up position with BHP at Kestrel was it?

A. Rio Tinto.

Q. Oh, sorry, Rio, sorry.

A. Yes.

Q. One giant’s the same as the other sorry, my mistake, at Kestrel, ventilation officer at Kestrel, was that a statutory position?

A. Yes.

Q. It was.  And then you go on, “Achieved my legislation competency to be senior site executive in 2009 during studies for my Australian first class mine manager’s certificate of competency.  I achieved my New Zealand first class mine manager’s certificate in December 2010.”  Can I suggest that that sentence I’ve just read out is somewhat misleading Mr Ellis, that you don’t in fact have an Australian first class mine manager’s certificate of competency?

A. That doesn’t say that, I know I haven't got a first class certificate in Australia.
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Q. Well you see the word “my”?  “During studies for my Australian first class mine manager’s certificate of competency?”

A. That’s what I was studying for.

Q. Did you sit for such a qualification in Queensland on a number of occasions Mr Ellis?

A. Three times.

Q. Three times?  Three times failed?

A. Yes.

Q. When did you sit for and fail please?

A. I can't remember the dates I sat.

Q. No.  What year?

A. In 2009 and 2010.

Q. Was it considerably easier to obtain, by comparison, obtain a New Zealand first class mine manager’s certificate?

A. No.

Q. Not easier?

A. It was a different process.

Q. Did you ever view the possibility that having got a first class certificate here in New Zealand, you could export it back with you to Australia and enable you to circumvent having to re-sit in Australia, was that in your mind at all?

A. No it wasn't.  It’s an opinion and of course I am aware of that process.  

Q. That’s a process that is of some concern in Australia isn’t it that – would you have heard of that, that people coming to New Zealand getting a first class mine manager’s certificate where it’s thought to be easier and taking them back to Australia and getting in the back door? 

A. I believe so.

Q. But that wasn't in your mind?

A. No.  I've committed myself to be here for a number of years.

cross-examination:  MR HAIGH

Q. I've only one matter to put to you Mr Ellis.  You arrived and started work with Pike on Monday the 13th of September 2010?

A. Yes.

Q. What was your initial role?  I know you became operations manager in October, but until then what was your role?

A. The first two weeks I was there, I was just familiarising myself with the site.  Mr Bernie Lambley held the role and I accompanied him.

Q. And was it within or after the period of two weeks that you became operations manager?

A. Yes.

Q. Did that result from someone resigning before you joined the company?

A. I believe so.

Q. Now I have copies of nine operations meetings minutes that record the weekly minutes that the managers used to hold at Pike River?

A. Yes.

Q. There is one missing but that’s irrelevant.  And in all nine of them, starting on Wednesday the 15th of September, leaving out the 6th of October which I don't have, and finally on Wednesday the 17th of November 2010, it seems that you were present as a manager at all of those meetings?

A. I can't have been present the week before because I was in Australia.

Q. I think that’s, you're correct, that’s the one you gave your apologies for, yes.  But you were there on the final one on the Wednesday the 17th of November?

A. I believe so.

Q. And all the others?

A. Yep.

Q. And that involved the usual reporting back on issues that had been discussed and previous minutes when individual managers were assigned specific tasks?

A. Yes.

Q. And you were involved in all discussions relating to the issues in question including safety?

A. Yes.
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cross-examination:  ms lummis

Q. Mr Ellis, I just wish to clarify and expand on a couple of matters you’ve spoken about.  To start with the risk assessment process, you’ve outlined that in your brief of evidence at paragraph 58.  And at paragraph 58 subsection (c) you state, “The police have made it clear that they wish to be asked for approval in relation to all risk assessments.”  Now that appears to have happened later on in the piece, but it’s certainly not something that really featured when you were dealing with the incident initially on the Friday night and when you were there during the day on Saturday, and even on the Sunday.  Is that correct?

A. Yes.

Q. So when we’re talking about, “The bucket of equipment being lowered down into the mine through the Slimline shaft,” that wasn’t something that went through that formal risk assessment process?

A. I don’t believe so.

Q. When we’re talking about, “The SMV being driven slightly into the drift,” that wasn’t something that went through the risk assessment process?

A. No.

Q. Likewise, the gas sampling didn’t go through any risk assessment process?

A. There were some risk assessment around putting people around the vent shaft.

Q. But that wasn’t something that had to go to Wellington and back for any decisions to be made?

A. No.

Q. And in fact I think even the commencement of the drilling on the first borehole wasn’t something that went to Wellington?

A. I wouldn’t know whether it went to Wellington, I know it went to the police.

Q. Why do you say, “You know it went to the police?”

A. I believe we had a copy back that was signed for completing that borehole.

Q. That’s the piercing assessment, because there were two separate assessments weren’t there?  There’s the basic drilling assessment done by the drilling team.  Is that right?

A. Yes.

Q. And then there was the later last 10 metres, the coring or the piercing assessment, which did go through quite some process?

A. Yes.

Q. I’m talking there about the initial drilling assessment, you’ve got no knowledge of that going to the police have you?

A. No I don’t think so.

Q. At paragraph 63 of your brief of evidence you talk about there being some debate amongst the experienced mining personnel at the site as to the real meaning of the gas samples, and Mr Forsey touched on this when he was questioning you earlier today, and in fact at paragraph 24 of Mr Hughes’ brief he was talking about that incident management team meeting about 3 o'clock on the Saturday afternoon.  You recall the one where Mr Hughes came in and gave some gas sampling results?

A. I recall him coming into an IMT meeting, I don’t recall if it was three or four, yeah.

Q. But certainly it was on the Saturday afternoon?

A. Yes.

Q. Mr Hughes in his brief of evidence suggests that you cast some doubt on his analysis saying, “It’s was probably just fumes from the explosion.”  Is that something you recall?

A. We had a discussion and my view at that time, still is the possibility of afterdamp, that’s fumes.

Q. And that’s consistent with the view I think the Commission have heard expressed from Mr Brady?

A. That's right.

Q. So would it be fair to say that whilst Mr Hughes may not have said there was a flaming fire underground, he certainly was giving a stronger view as to the likelihood of a fire burning than others in the meeting?

A. Yes.

Q. And when he used the Graham’s ratio saying it was 34, what did you take that he was meaning by using Graham’s ratio at 34?

A. I understand the Graham’s ratio and at 34 it would be a massive fire and coal fire of a temperature beyond, I think, 2000 degrees C.  

Q. So whilst he didn’t use the words, “Massive coal fire burning,” you took it from the Graham’s ratio that he was talking about that that’s what he in fact meant?

A. If you accept the Graham’s ratio, certainly there is some debate whether you can apply Graham’s ratio so soon after an explosion.

Q. And just on that varying opinions around what was actually going on in the mine there’s also a view been expressed in the Mines Rescue briefs, and I think it’s Mr Steven Bell’s brief, paragraph 33, “That any person who had viewed the explosion video at the drift would’ve understood that there was very little chance, if any, of life remaining.”  Just interested in your view of the portal footage that you saw on that Friday night?
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A. The portal footage shows a significant explosion, but as I’ve talked about earlier, that doesn’t preclude survivors.

Q. In terms of incident management team meetings, you’ve said that when you did the handover from Doug White Saturday morning, you were made aware that the police were the lead, but they were there in the IMT as very much a supporting role, is that right?

A. Yes.

Q. And the fact that the police had the label of lead agency certainly didn’t change the way you operated, is that right?

A. I was certainly aware that they were there, yes.

Q. But in the first few days, it didn’t change how you led your meetings, what happened in those incident management team meetings?

A. I led those IMT meetings as professionally as I could.

the commission addresses witness – answer THE question

cross-examination continues:  Ms lummis

Q. The fact that the police had the label of lead agency didn’t actually change the way you operated, did it?

A. It probably inhibited me slightly in terms of how I would run an IMT in a Queensland scenario, compared to this which was real life with the police there and yes, I was aware that the police was there.  Did it change my leadership as IMT?  I hope not.

Q. There’s been a lot of talk and I think everybody agrees that perhaps these IMT meetings, well, not perhaps, that these IMT meetings were at times too large and there’s been lots of talk about reducing the numbers and I think that’s something you also agree with?

A. Yes.

Q. Who would you want present in your dream IMT team, in this scenario, with these players, with these factors, the issues that we had here in New Zealand on the West Coast?

A. I don’t think we’re a million miles away with the stakeholders who are involved there, that we’ve got police, we’ve got the Mines Rescue service.  We’ve got the resources of other mining companies.  In Queensland we have a mutual assistance scheme.  We had experts available in terms of analysis and interpretation.  We had the ambulance and I believe the right stakeholders are in there.  The size of the meeting was really about how many people came along from each stakeholder, if you like.  So we might’ve had four police in and I mentioned there would usually be an inspector, a senior sergeant taking notes, and somebody else maybe at the briefing.  There would be maybe two fire service people there.  Mr Stuart-Black said he would be very firm on how many people would be in an IMT.  If I was in Queensland I would be firm on how many is in an IMT.  This was a different situation and I was comfortable that we could work within this framework.

Q. So you would still have a member from the police, fire – would you have players like the Department of Conservation when you are getting to cutting tracks and things, the defence force when you had the GAG and fuel requirements.  I mean what role do you see that they would have?

A. Part of the IMT is to bring in the relevant stakeholders when you’re doing that tasking, that work, so when we were cutting task it was important the DOC were in there, so very much be able to bring people in and out as you require them.

Q. And what about the number you would ideally have present from Pike River itself?

A. I think most times for Pike River there was two or three.

Q. And in your ideal IMT is that what you would like to see happen?

A. The structure that you would have ought to be with the IMT leader, a 
co-ordinator and then logistics, planning and operations.  Have a 
co-ordinator in each of those roles, so you would have five people as a core and then bring people in as required for whichever tasking you were doing.

Q. Would it be fair to say that when you had the police you know, say maybe four or five police officers present, that they were playing a relatively passive role?
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A. They were partaking in the IMT as everybody else were.  I don’t see that anybody was passive within that IMT.  I’ve said that they were collaborative, people were working together and very much it was a team decision and process that was going on.

Q. But generally would it be the most senior police person present that would speak on behalf of the police?

A. Oh, yes.

Q. So the others, that’s what I mean by passive, the other four might not be saying anything at all during the meeting?

A. Sorry, there might be a note taker there or we would ask one in particular for news on items that had been ordered or, you know, from a logistics point of view, where things were.  For instance, a fibre optic cable, you know, so the senior police officer might not necessarily have that information and he’d ask one of his team to supply that.

Q. Do I take it from the evidence that you’ve given that you certainly felt you had the right expertise available to you at the mine site during these IMTs and your general decision-making?

A. I think we had an immense amount of expert opinion which was all fully appreciated and I know that some expert opinion was turned down, some offers of help and I think it’s hard to draw the line where what’s best and what’s worse.  To look at it in the cold light of day and say, “Well, which experts would you really want,” I think would be very useful.

Q. There’s been some discussion in your questions, particularly from Mr Raymond this morning around survivability and this view that has been expressed, particularly by Mines Rescue, that all of the men died instantly.  Was, and you’ve mentioned that you said, “In your view, the general view of the IMT was that there was still some hope.”  Were people actively raising in the IMT, the suggestion that everyone had died instantly.  Was that being put up as squarely as it now seems to be in the briefs?

A. I can't recall that, not at the time.

Q. Do you think if someone had mentioned it, or it had been discussed in an IMT, put that bluntly, that they all just died at the first explosion within minutes or within the hour, there’s no hope, that that’s something that you would recall?

A. I think so, yes.

Q. If we can just look for a moment at the New South Wales Mines Rescue handbook, I think this is what you’ve referred to as the black book.

A. Yes.

Q. And I think it’s been put in evidence, I have the page CSP0001/67.

WITNESS REFERRED TO CSP0001/67 - NEW SOUTH WALES MINES RESCUE HANDBOOK 
Q. Is this the document, does this look familiar to you, this is midway through, sorry, I haven't taken the starting page.  The emergency preparedness and mine rescue guidelines?

A. Yes.

Q. And you were talking, you were asked questions about your discussions with Daniel Rockhouse and Neville Rockhouse about pressure during an explosion.  Is this the type of reference, was this what you were referring to when you were discussing those issues?

A. Yes.

Q. So there we see the pressure in various degrees of it, with your ears popping and glass windows breaking through to probably fatal and certainly fatal further on.  Is that right?

A. Yes.

Q. And is your view, perhaps, is it’s not that clear-cut in terms of just because you had that pressure at one point it wouldn't necessarily be fatal, really summed up by the notes there that talks about when the pressure is halved, going further down a roadway, around corners, T‑intersections and if plant and equipment is in the way blocking the shockwave?

A. Yes.

Q. And that’s why when you got to those survivability meetings on the Thursday and the Friday, the teams had to go through, very carefully, each particular area of the mine and look at all the different scenarios wasn’t it?

A. I believe so.

Q. And I think you are aware because I think you mentioned it earlier, that that process, the final survivability discussions did take some days?

A. It took most of Thursday I believe.
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Q. Just in terms of the decision-making process.  I'm not sure whether you heard the police evidence, but there was a suggestion that there are some key decisions that have, in this case would have had quite national significance and that they shouldn’t really be left to one particular person such as sending Mines Rescue into the mine and really the key one I guess is the one of sealing.  Do you accept that those two decisions in particular shouldn’t really be left to fall on a single person?

A. I agree with that.  I would not like to have to make that decision.

Q. You mentioned also in response to a question from Mr Raymond, the Sago Mine disaster, and was the significance of that for you that there was still a survivor after 41 hours?

A. Yes.

Q. Now turning to the question of sealing.  Again, there's similar evidence in the Mines Rescue briefs, as there seems to be about other topics, that perhaps views were expressed more forcefully.  Well it seems in hindsight they are suggesting views were expressed more forcefully than they were in fact at the time.  Are you aware of the evidence that Mines Rescue have suggested that in the early days there was, sorry the Sunday in particular, that they made a very strong push for sealing of the mine?

A. I don't recall a very strong push for sealing.

Q. You're aware that Mines Rescue are now expressing the view that on the Sunday evening they made a very strong push for sealing of the mine and it’s an incident management team meeting I think that you were present at, the 6.00 pm meeting.  What’s your recollection of the discussion around sealing at that meeting?

A. I really can't recall that meeting.

Q. If someone had thumped their fist on the table and said, “Let’s seal this mine now,” is that something you think you would remember?

A. I think I would have remembered that.

Q. And certainly that’s not something you recall?

A. I don't think anybody behaved like that in the IMT meeting.

Q. And if there had of been a strong view expressed like that when it was Doug White’s part of the shift, is that something that you would have expected him to have told you about?

A. I'm sure he would.

Q. There's a suggestion also that the Department of Labour and/or the police at times stifled any discussion relating to sealing.  Was that something you were aware of occurring at any time?

A. In terms of being able to seal, there was discussion around the survivability and that there’d be no chance of any survivors before sealing would take place.  However, sealing discussions took place from Saturday I believe, from Sunday even, certainly as contingency planning.  Mines Rescue at one point, I can't remember what day, were certainly tasked in looking at sealing options.

Q. Just a final couple of questions.  In terms of the process put in place by the receivers with the expert panel, does that in effect, and that’s what’s going on now, does that really mirror what the police have set up earlier through December and January when police still had control?

A. I think that’s what the intention was, yes.

Q. And in terms of just Mr Raymond asked you some questions about the recovery plans and he was questioning you about references to nitrogen in the 22nd of December plan, and the January 2011 stabilisation plan, isn’t it in fact the case that the Floxal generator started pumping nitrogen into the mine on the 18th of December 2011?

A. I think the date’s right.
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cross-examination:  mr mount

Q. I think you told us that you assumed the duty card 2 duties, that around 4.00 am on the Saturday morning?

A. Yes.

Q. Duty card 2 is the incident controller?

A. Yes.

Q. Can you tell us how long you remained in the role of incident controller, leaving aside the periods where Mr White was on the nightshift?

A. In terms of a title it became meaningless, if you like, from the Saturday morning.  The duty card system is there to provide clarity in a time of emergency, when it was hectic, when people need guidance through the reflex tasking part, certainly by Saturday morning I believe that there was a structure in place there with Pike River, the police and all the external stakeholders where everybody fully understood the roles and to be incident controller was no longer applicable as such.  I was IMT leader and that was as much as I could do.

Q. I just want to make sure that we understand the distinction between an incident controller and the IMT leader.  

A. I think this is where there wasn’t enough clarity from all the interested parties, that certainly Saturday morning I had no knowledge that Gary Knowles was incident controller.  I don’t think he would’ve known that I had an incident controller duty card.  The roles though as they evolved over the Friday night into the Saturday then I was comfortable being the IMT leader.  In my model that we use in Queensland, the MEMS model, then that’s where the operations are looked at, where the ideas come from and decisions are made.  And I was comfortable around that.  Typically, or the knowledge I have in Queensland is that there’s sometimes a, what I would call a, “Disaster management response team,” which is the senior mine management corporate people and so-on who will look after the bigger issues.  And I think really that was the role that the police, PNHQ and Grey base, Peter Whittall, were covering and I think the operations were rightly to be kept and controlled at the mine.
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Q. Perhaps if we just have a look at duty card 2, which is DOL7770030016?

WITNESS REFERRED TO DOL7770030016

Q. You can see point 13, is to establish clear authority, a decision-making process, clearly defined goals, objectives and priorities.  I take it that when you assumed duty card 2 about 4.00 am on the Saturday, that you understood that was part of your function to establish those processes and authority?

A. I did and my authority was very clear that anything that needed to be, a decision to be made would go back through Mr White.  The 
decision-making process was the IMT and clearly defined goals, its management by objectives and we put up on the whiteboard to discuss in the IMT’s the critical tasks that we needed to achieve our objectives.

Q. Perhaps if we take that moment in time first, 4.00 am on the Saturday, what decision-making authority did you understand you held as incident controller, and by that I mean including any decisions that you would need to refer to Mr White, so I’m, if you like, bracketing you with Mr White.  What decision-making authority did you have at that stage?

A. I believe at that stage we had decision-making authority.

Q. Full authority?

A. Even at that early stage the control as Doug had relayed to me, was in the hands of the police, so ultimately even in the role as IMT leader, I was still looking to the senior police officer onsite for guidance.

Q. What I’m trying to understand is what decision-making authority you understood you and Mr White had at that point in time, 4.00 am Saturday.  What decisions could you make and were there any decisions you couldn't make?

A. I couldn't make the decision of re-entering the mine, but what we had discussed in our handover was that we needed more information and gas sampling and those were the decisions that I was allowed to make.  How can we get more gas samples out of the mine?  How we could achieve that.  We started a risk assessment process for another drillhole, for the first drillhole and we started, I believe, talking about the robot on that Saturday too, and they were decisions that I could say yes to without recourse to Mr White who was comfortable with that.
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Q. If we include Mr White’s authority within yours, in other words, if we see Mr White as being part of your decision-making authority at the other end of the phone, was there anything that you understood at that stage, that you and Mr White could not authorise or could not do in terms of the rescue effort?

A. At 4.00 am in the morning, probably not.

Q. So you essentially had full authority, at least, as you understood it at that stage?

A. At 4.00 am, yes.

Q. Was there a time where that full authority changed?

A. Yes, very much so and I think part of that was certainly senior police coming onsite and the Department of Labour coming onsite.

Q. When was that?

A. I can't remember the exact time, Saturday morning.

Q. What happened to make it clear to you that there was a change in the level of authority that you and Mr White had?

A. There was a discussion in the IMT that there will be no sealing carried out unless there was a 0% chance of survivability and that was discussed or put out there with the Department of Labour.  That to me showed that there’d been a change in dynamics from being able to make a decision, to being told what a decision could be.

Q. You’ve already told us, I think, that you happen to agree with that position, is that right?

A. Yes.

Q. What did you understand the process would need to be to decide that the mine would be sealed on the Saturday morning?

A. That we would have to go through a survivability appraisal and we would need to seek approval to be able to do it.  Where that approval would go to I don’t know, at that time.  It’s only subsequently I found out that there were this, there's the three layers been discussed.
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Q. Did you see it as part of your role to document or clarify that decision-making authority?

A. I didn't at the time.  With hindsight we probably should have done.

Q. Were there any other matters that you understood on the Saturday morning were taken out of your hands as incident controller or leader of the incident management team, whatever terminology we use?

A. I can't think of anything offhand.  I wasn't involved with family briefings for instance.  I can't think of anything – Saturday morning, no.

Q. So from your perspective you continued to have full authority apart from the issue of sealing the mine throughout the Saturday?

A. Mhm, yes.

Q. Was there any further change in that position or did that remain the case in subsequent days?

A. Subsequently, we needed approval from the police to carry out work.  So we’d come up with an idea to go forward and do a risk assessment and there was a request by the police, all risk assessments were approved by them.  And so after that moment in time we looked for risk assessments coming back with an approval signature on, as the one Mr Hampton showed.

Q. When did that process begin?

A. I can't remember.  I really can't remember.  It was Sunday or Monday I think.

Q. I take it that that new process was not documented or written down by you at that time?

A. No, I don't believe so.

Q. With hindsight, do you think it would have been helpful to have clarity about process and authority in incident management team meetings?

A. Yes.
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Q. Why wasn’t that done?

A. I don’t know.

Q. The process you’ve described is one where risk assessments would originate at the mine site and be referred through to police, was there any clarity from your perspective as to what required a risk assessment or what didn’t require a risk assessment?

A. No, certainly to start with, or with the Friday and Saturday I don’t think there was any contemplation of that, but certainly once the request was made by the police that they wanted to approve risk assessments then I believe all risk assessments were sent to the police.

Q. You’ve just described that as a request by the police, did you consider that as leader of the IMT you were responding to a request from the police or you were being directed by the police?

A. I think we were being directed.

Q. And is it correct, or I think you may have already answered this, that the precise structure was never formally recorded in a format by you so that you could understand what your authority was, or what it wasn’t?

A. No.

Q. In practical terms at mine site, what was the effect of that changed structure?

A. Hope it had no effect, although I said earlier, just because the documents went away from site did make it more tardy.

Q. Is the reality of what you’ve described a complete removal of your decision-making authority from the mine site or was it something less than that?

A. I think it’s something less than that.  The IMT isn’t an individual, the IMTs a group of people, as we’ve discussed, a full team of stakeholders making decisions and for that decision then is to go away for approval its part of what the system became.

COMMISSION ADJOURNS:
1.00 PM
coMMISSION resumes:
2.00 pm

cross-examination continues:  MR MOUNT

Q. Reflecting now on the decision-making process and structures at the mine from 19 November.  If you were able to do this process all again what, if anything, would you do differently?

A. I think there's improvements that can be made over what we did at Pike River.  I believe the IMT should have a clear structure and be based on site making operational decisions, and I think there's some benefit to have a, the phrase I'm used to is a disaster management response team who look at the high level strategic issues away from site but not isolated from site, such that the IMT can use that as a sounding board for ideas and potential review but also that they keep at a distance the other issues that may cloud operational issues.

Q. Just so that we understand that, what issues would you see going to the second group that you've described?

A. I use as a model without apology the Rio Tinto model that I'm familiar with in Queensland and the 
DMRT there would typically deal with the media, HR issues, numbers of people, names of next of kin, legal people would be there, corporate, financial.  The question of decisions beyond a single incident controller would be assessed by that DMR team.  That model I'm very familiar with and also very comfortable with.

Q. You have spoken about the tardiness of some aspects of the process.  If you are thinking about the structure that you believe would be preferable, do you think any of the actual decisions would have been different, or is it just a question of efficiency?

A. I think it’s a question of efficiency.  I don't think there's any doubt that a re-entry was possible before that second explosion, and certainly beyond that as a recovery process, then the decisions that have been made subsequently I believe have been the right decisions.
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Q. Are there any instances where the tardiness that you’ve described mattered in the sense of affecting what could or couldn't be done?

A. I can't recount at an individual case, it just is slower, that the decision process was taken away from site and part of the model that I’d like to see in place will be that that operational decision-making is kept at site at a level that allows the speediness of response.

Q. I want to talk to you about contingency planning now.  In paragraph 80 of your brief, you talked about some discussions with Mines Rescue on the Sunday night about planning for sealing and inertisation.  

A. Yes.

Q. At that time was there a direction from the IMT to prepare a formal plan for inertisation or sealing?

A. Not at that time, no.  This was a discussion with New Zealand Mines Rescue personnel and in my position I was, and still am, prepared to listen to these guys.  They’ve got a lot of experience and this was a pre‑empt to planning for future contingencies.  They were tasked later on to come up with re-entry protocols and then potential sealing methods.

Q. In hindsight, is that a matter that could or should have been addressed earlier in the process?

A. Yes.  Again, my experience from Australia was that the Mines Rescue have got re-entry protocols for individual mine sites.  They test the docking of the GAG, they test the sealing of the mine and those having been in place, and being in the cold light of day obviously makes those decision-making processes a lot easier.
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Q. We know, of course, that sadly there never came a time when it was safe for Mines Rescue to enter the mine, you mentioned a moment ago planning for re-entry, can you tell us what plans were prepared and at what time?

A. In terms of timing I’m not clear.  I know that the Mines Rescue Service did go away from an IMT and come up with a number of re-entry proposals.  They were not submitted back through for signatory by Doug as a risk assessment.  However, I do know those documents are in existence.  When we finally re-entered the mine I was party to that risk assessment, it was facilitated by the Queensland Mines Rescue Service and the New Zealand Mines Rescue Service, and being party to it I was fully aware of the approval and so-on.

Q. If we think back to the Saturday morning, the 20th of November, had the gas results come back to indicate that it was safe, do you understand that there was a re-entry plan available at that time?

A. I don’t think there was right at that time, not Saturday morning.

Q. I appreciate you may not know the exact date or time, but can you help us with when the first time was that you were aware of a specific
re-entry plan?

A. No I can’t, I can’t recall.  I know the Mines Rescue were tasked with it and I believe that was on the Sunday or Monday, but when it came back I don’t know.

Q. Can you recall whether a plan was available before or after the second explosion?

A. No I can’t recall.
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Q. This is a matter that we’ll obviously return to with Mr Watts, but from your knowledge of the mine what would've been involved in a re-entry by Mines Rescue personnel?

A. In terms of the, the atmosphere would’ve had to be very well understood and that all be - there may well be an irrespirable atmosphere, then I wouldn't, they would not have been allowed a re-entry if there was any suggestion that there was an ignition source and a mix of explosive gases within the mine.  Had the case been that all the matters were addressed, such that a re-entry could take place, then that would be under breathing apparatus.  However, the mine portal was breathing in and the likelihood of irrespirable atmosphere in the portal drift was maybe less than first anticipated.  However, beyond that point then the mine, even as early as that Saturday morning would’ve been irrespirable and we’d seen levels of 1000 parts per million more of CO, carbon monoxide.

Q. What type of breathing apparatus would have been required?

A. Certainly I would’ve been looking for the BG4’s, which is the standard breathing apparatus that the New Zealand Mines Rescue use.

Q. How long does a BG4 last?

A. I don't know exactly.  The tanks are filled to a pressure and the Mines Rescue only subsequently, but they work to what’s called a thirds basis, a third for entry in, a third for entry out, sorry, coming out, and a third as reserve.  So it’s based upon usage of the air and that’s different for people’s build, exertion and so on.

Q. As I say, we’ll come back to this with Mines Rescue, but do you know from your own knowledge or from what was talked about at IMT meetings, what a likely scenario was in terms of how long rescue personnel would’ve had at the end of the drift, in other words, inside the mine proper taking into account the need to walk in and walk out with the BG4?

A. Not a great deal of time is, and I know that doesn't answer your question directly.  Trevor’s better placed to answer that than me, but not a great deal of time.
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Q. If we turn to Wednesday the 24th, the day of the second explosion.  We heard from Mr Brady that he left the mine site somewhere around 9.30 or 10.00 am that morning, and that the first gas results were available from drillhole 43 before he left.  Does that sound right to you?

A. The first gas results would have been coming in early morning is my understanding.

Q. And he also explained that those early results indicated that there was combustion in the mine or some form of fire in the mine?

A. There certainly had been.  Whether it was continuing I think was still debateable.

Q. I think he explained that it was with the arrival of the results from drillhole 43 that they were able to conclude that there was an additional source of combustion?

A. Certainly there was a doubt at that time, which was sufficient to get in touch with Professor Cliff in Australia and he had a set of the results, and I still have the email that came back from him stating what his interpretation was.

Q. Was the essence of that interpretation was that there was a second source of ignition in the mine?

A. There was possibly a second – sorry not a second - a methane fire between PRDH 43 and the vent shaft.

Q. We heard evidence earlier from Mr Taylor about the CAL scan team who were working at the Slimline shaft that morning.  He described people in the area of the Slimline shaft at the time of the second explosion about 2.37 pm on the Wednesday.  Can you help us with your understanding of what steps were taken to ensure that that team of people were safe in what they were doing?

A. A risk assessment was carried out and reviewed by the team before they went up the mountain along with Steve Bell their manager.  Part of that risk assessment addressed the issue of the pipe being potentially loose and described to take in rope or strops and inspect that and ensure that it was in a safe position, assuming that that was carried out and they believed that it was safe, and the force of the explosion brought that tubing off and that’s an underestimation I believe on everybody’s part.  However, these guys are trained and competent in drilling into gas-filled voids at a mine up north near Stockton and I believe they would not have put themselves in a position of risk.

Q. In paragraphs 14 to 20 of your brief you described your usual routine at the mine, including things like overseeing staff briefings, conducting a pit management meeting, planning, meeting with other managers at the mine, dealing with HR issues and reporting.  They were all part of your usual routine?

A. Yes.

Q. Is it fair to say that those functions coincide largely with the functions of a mine manager?

A. Yes.
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Q. Is it fair to say that apart from the statutory function, which obviously rested with Mr White, you were essentially performing many of the functions of mine manager?

A. Not the functions of a mine manager, but certainly functions of a role that I was aspiring to and in influencing and negotiating with reports to myself and peers then trying to establish systems that I perceive would work into the future, notwithstanding the 19th of November.

Q. On the first day of this phase of the inquiry, we were shown a map of the mine by the police, which shows the last known location of many of the men, that’s document SOE.019.00002. 

WITNESS REFERRED TO SOE.019.00002 – MAP OF LAST KNOWN LOCATION OF MEN

Q. If I could just ask you to look at that document and take as much time as you need and just let us know whether there is any information you would add to this document or if there is anything on there that you know to be inaccurate?

A. I've seen this document before and my view is it’s a good interpretation from all the evidence that’s been given to the police of where people might be.  My only qualification in that would be the length of time between some of the sightings of different people and the actual explosion.  It’s a small mine and, to be fair, people could be in different locations to what’s on the plan.

Q. There is reference in your brief to McConnell Dowell doing some shotfiring on Friday the 19th?

A. Yes.

Q. Can you tell us where that was?

A. In the cyclone bay which, on this plan, almost opposite where number 10 is.  So in the B road, 10’s in the dirty sump, then there’s 8A.

Q. You’ve got a laser pointer there you might be able to help us with.

A. Just there but it’s on the downside of that roadway.  You see the stone and that’s where we were going to install some cyclones which would take the fines out of the water.

Q. Thank you.  One of the steps taken after the explosion on the 19th, was to ring telephones in the mine, as I understand it?

A. Yes.

Q. Do you know what response the telephone system would give if the phone lines had been severed?

A. No I don’t.

Q. Was there ever an exercise to connect a telephone to the system and then cut the wires to see whether that phone line would still ring?

A. No there wasn’t.

Q. I just want to confirm a point of detail here, as I understand it a robot from west Australia encountered Mr Smith’s loader at 1570 metres in the drift, does that sound correct to you?

A. I believe so, yes.

Q. As far as you’re aware, would that be the location of the loader at the time Mr Smith was thrown from it?

A. I think so, yes.

Q. If we put exhibit 14 up on the screen, the map of the mine.

WITNESS REFERRED TO EXHIBIT 14 – MAP OF MINE
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Q. And zoom in on pit bottom south.  There’s reference to, “Tthe clean room,” and it’s indicated with a black line to a box reading, “DAC,” can you just help us with what exactly the clean room was?

A. The clean room was a room for electrical equipment.  You can see it had a seal at each end, which was plastered and I assume sprayed concrete and then plastered on top, had man doors in each end, concreted floor, it had a fan to keep dust and contaminants out, but very much an electrical room.

Q. Can you tell us how big it was, perhaps with reference to how many people could fit in it at the same time?

A. That cut through from, there is a scale on that plan, but I believe it was around 15 to 20 metres long.  It would be five and a half metres wide and perhaps three and a half to four metres high.

Q. Can you give us an estimate of roughly how many people could fit in there at the same time?

A. A whole shift of people could fit in there, even with the electrical equipment that was in there.

Q. When the doors to that clean room were closed was it completely sealed off from the mine atmosphere?

A. I don’t know if it was completely sealed, but only in terms of around pipes or the services that were coming in, I don’t believe that they were finally sealed off in the walls.

Q. You described, I think, a fan going into that room?

A. Yeah.

Q. Was there an independent source of air into the room other than the mine atmosphere?

A. I don’t know.

Q. No compressed airline that you’re aware of?

A. I don’t know, the fan wasn’t there for putting air in, it was to keep contaminants out, so just drawing a small amount of air through will only be ventilating it.

Q. Do you happen to know roughly where the closest compressed airline would be to that room?

A. I’m sure that the compressed airline would run past the end of it.  We were still excavating and laying concrete down in the pit bottom south, in this area, and all those tasks required compressed air.

the commission:  

Q. Is it in stone or coal?

A. I believe it’s in coal.

cross-examination continues:  mr mount

Q. Earlier you talked about the fresh air base at the end of the Slimline and said that you preferred to think of it as a changeover station?

A. Yes.

Q. From your experience at overseas mines can you tell us about what different options there are for places of safety for men underground, and I include in that refuge bays or refuge containers, or whatever other options there might be, can you tell us what you are aware of?

A. I’m aware of changeover stations, fresh air bases and refuges.

Q. Just tell us then what each of those things means to you?

A. A changeover station to me is where you can changeover from your belt-worn self-rescuer to another self-rescuer, which may be of longer duration or the same duration.  Typically in an Australian mine a cache such as that would be in the crib room closest to the work point.  It would then be maybe every subsequent 1000 or 1500 metres based upon calculations or longevity of using that self-rescuer until you arrive out of the mine.  The fresh air base is again a similar area where you may have caches of self-rescuers but also a supply of fresh air.  That’s not as a refuge, which I’ll come to, which were actually assisting the changeover, that if you’ve got a irrespirable atmosphere there the risk in changing from one self-rescuer to another is minimised.  And a proper refuge, there are many on the market purpose built that have independent air supply, maybe food and water supplies, really indicating a long term survival capability albeit there is some debate over whether they should be installed or not, the point being if there’s a huge fire in a mine then you could be trapped in a refuge and not be able to actually get out at all.
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Q. Obviously of those three options you’ve described, available at Pike, there was only the first of those, a changeover station in your terminology?

A. Yes.

questions from COMMISSIONER BELL:  

Q. Mr Ellis, I’ve just got a few questions.  In section 134 of your brief, you talk about the decision was made to initially use the Floxal as an inertisation device.  Do you think the Floxal would ever have had enough flow to actually accomplish what you were trying to achieve there?

A. The Floxal on its own, would not, sir, especially the one that we have got, although part of that decision-making process was to look internationally to see what amount of nitrogen we could generate and there was talk of one that was four times the capacity of the one that we’ve currently got.

Q. How many times has the Department of Labour inspected the mine, this year?  So, after the main events took place, say from January to now, how many times has a DOL inspector inspected the operation?

A. Mr Firmin and Mr Key have been twice since then.

Q. And finally, you mention an expert panel that the receiver has brought on board, can you tell me who the members of that panel are?

A. The lead is Mr Brian Lye, Chris Ellicott is on from a ventilation point of view.  I believe John St George, Mark Smith, environmentally and if I’ve forgotten anybody, then apologies to them.

re-examination:  Ms SHORTALL – nil

witness excused

THE COMMISSION ADDRESSES MR MANDER – NEXT WITNESS

MS MCDONALD CALLS

SUZANNE LESLEY HAINES (SWORN)

Q. Ms Haines, could you tell the Commission your full name?

A. My name is Suzanne Lesley Haines.

Q. And you are a deputy chief executive of the labour group of the Department of Labour?

A. That's correct.
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Q. And can you confirm please that you have completed a brief of your evidence for the Commission and that’s number DOL7770020005 and that’s dated the 15th of July 2011?  Your first brief of evidence?

A. Correct.

Q. And do you confirm that that is a true and correct statement of your evidence?

A. I do.

Q. And you have subsequently prepared a supplementary statement of evidence dated the 19th of September 2011, and do you have a copy of that in front of you?

A. I do.

Q. Could I ask you then please to start reading that brief from paragraph 1?

A. “My full name is Susan Lesley Haines.  I am the deputy chief executive of the labour group of the Department of Labour and I am responsible for the department’s health and safety and employment relations services, including the health and safety and labour inspectorates.  I was appointed to this position effective June 2011, but prior to that I had been acting in the role since 6 February 2010.  I have over 20 years of public service experience, including senior management and advisory roles in the Department of Labour, the Department of Prime Minister and Cabinet and the Treasury.  I have previously filed a statement dated 20 June 2011 for Phase One of the Royal Commission’s hearings and a statement dated 15 July 2011 for Phase Two of the Royal Commission’s hearings.  I make this further statement on behalf of the department in order to reply to issues raised in relation to the department in statements filed on behalf of other participants and to offer some observations in response to the Commission’s request for participants to focus in a forward-looking manner on lessons learnt from the Pike River search and rescue operation.  The department was first informed of the explosion at Pike River Mine on 19th November 2010 at approximately 5.00 pm.  I began phoning departmental personnel and directed those who I thought might be able to assist in the operation to go to the mine.  Mines inspector, Kevin Poynter, was the first to arrive at the mine at approximately 7.30 pm on 19 November.  The department’s role in the search, rescue and recovery operation was in the provision of technical information and advice about mining and safety issues.  My own role was leadership of the department’s activities relating to the incident.  In the search and rescue phase of the operation the department made available two mines inspectors, both of whom had technical expertise in mining, held a first class mine manager’s certificate and were familiar with the mine.  The department’s senior adviser, high hazards, who had extensive mining experience and technical expertise was also called back from leave and made available together with a senior health and safety inspector and a senior manager.  The department’s team maintained a daily presence at the mine site and was available on a 24‑hour basis in Greymouth.  The department provided Dr Geraint Emrys, the department’s chief adviser of health and safety to support police decision-making at national level.  The department’s immigration arm also assisted the operation by facilitating into New Zealand of rescue staff and family members from overseas primarily through the provision of urgent visas or allowing travel without passports.  The department’s personnel who attended the incident did so with the purpose of providing assistance and whatever specialist knowledge and expertise might prove useful in the rescue and recovery operations.  The department is carrying out an investigation into the tragedy pursuant to the Health and Safety in Employment Act 1992.  A decision to prosecute must be made and informations laid by 19 November 2011.  I am responsible for making final decisions as to any prosecution and the investigation report will come to me for final decision-making by the end of October.  Issues have been raised by other participants in relation to the department’s role in the risk assessment process.  The risk assessment structure insofar as risk assessments involve the department is set out in the flowchart PIKE.13117, referred to at paragraph 242 of the statement of Gary Knowles’ brief.”
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Q. You don’t need to read out the brief reference and if you could just keep your voice in front of the microphone we lose you every few minutes.

A. Sorry about that I can hear myself echoing a wee bit.

Q. That’s all right.  “The department…

A. “The department participated in the risk assessment process at the request of police.  In the early stages of the operation this occurred at the mine or in Greymouth where department personnel provided input into the risk assessment process and kept the department’s national office informed.  The input of the department personnel in Wellington was not substantive if the risk assessment had been reviewed in Greymouth.  The department subsequently made available an expert to participate in the police panel of experts in Wellington.  The final approval of risk assessments was given by police.  The evidence of the department’s personnel is that risk assessments were processed as quickly as reasonably possible.  It is clear from the evidence of other participants and from concerns expressed to department personnel at the time, that there was a view that the department delayed the approval of risk assessments.  While there may have been delays in the approval of some risk assessments, there is no evidence that the department was the cause of such delays.  The misperception that delays were caused by the department seems to have resulted, in part, from a misunderstanding of when risk assessments were actually provided to departmental personnel for review.  Once provided to the department all risk assessments were processed promptly.  I am aware that an issue has been raised in relation to the department’s processing of the so‑called, piercing borehole risk assessments, borehole 43.  The department’s role in this risk assessment set out in the witness statements of Sheila McBreen-Kerr and Michael Firmin filed with the Commission was as follows.  The risk assessment was emailed to the department at 9.49 pm on 22 November but it was not clear if the department’s input was being requested by police.  In accordance with the process agreed with police and police were asked to confirm its provenance.  A different version of the risk assessment was then received from police at 4.12 am on 23 November with the comment that it was too technical for police to determine whether it was adequate.  The risk assessment was reviewed and handwritten comments were emailed to police at 8.54 am.  Much of the information in the risk assessment was incomplete.  Hazards were not labelled, some were missing and it was too technical in parts.  Mike Firmin and Johan Booyse attended the mine at 10.30 am to work through the comments on the assessment with the drill team in order to expedite it. At no time did this process cause drilling, which had commenced on 21 November, to be stopped.  The department’s input on the processing of the piercing borehole risk assessment for borehole 43 was sought in the early hours of the same morning as departmental personnel were provided with the risk assessment for the first NZDF robot.  The later risk assessment was emailed to the department at 3.08 am and approved at 5.45 am the same morning.  Sealing and survivability.  The issues of sealing the mine and determination of survivability were closely linked in this operation and the department’s stance in relation to both issues has been raised by other participants.  At an early stage of the operation departmental personnel became concerned at suggestions regarding the possible sealing of the mine within a short time after the initial explosion.  The department maintains the view, shared with a number of other agencies and individuals involved in the operation, that sealing of the mine could not occur while there remained a chance of any person being alive in the mine.  
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A. Department personnel noted at this stage that the department’s normal power to issue a prohibition notice was available should it be necessary to prevent any action that might result in serious harm to any person.  The department was aware that a number of individuals held firm views that it was very unlikely that there were any survivors but it was very difficult on the limited data available at the time to accurately determine conditions within all parts of the mine so as to reach any decision as to survivability with reliable evidence.  Although various views as to survivability may have been held there were no formal decisions about the survival of the men until after the second explosion had occurred on 24 November.  With the benefits of hindsight the formal process of assessing survivability could have commenced earlier.  Having said that, in view of the various opinions held as to the potential for survival, the serious implications of a decision that there were no survivors, and the very limited data available as to conditions in all parts of the mine, I consider it unlikely that a formal decision that there were no survivors could’ve been made earlier.  Lead agency.  My observation is that the police as lead agency very quickly put in place an effective logistical support operation which utilised relationships with other agencies, such as the Ministry of Foreign Affairs and Trade and Customs, and very quickly sourced most needed equipment and material.  Looking forward.  I believe that the ideal lead agency in a rescue and recovery operation must have independence, no conflict of interest, the proven ability to lead the development and execution of an appropriate strategy using all available expertise and the infrastructure and resources to sustain an operation of this nature 24/7 and over time, ideally that agency would also have industry knowledge.  In a small country with a small mining industry there is no organisation which meets all the above characteristics.  The department considers that police are best placed to lead any future similar operation due to their expertise and experience in dealing with multi-agency responses and in managing major logistical exercises.  Wherever the lead role resides there is real scope for industry and experts such as the Mines Rescue Service to contribute to operational leadership.  Emergency planning should assign key roles to them in preparedness for any future operations of this nature.  The department would be willing to actively support future operations where it has specialist expertise and is requested to do so by the lead agency, and in fulfilling any such role would anticipate remaining and titled to exercise its normal statutory powers and duties to intervene where necessary to prevent serious harm.  Organisational structure.  In emergencies of the magnitude of the Pike River Search and Rescue Operation it is important to have the key decisions being made in an environment that lends itself to objective consideration unaffected by emotion and pressure.  In my opinion this requires more than one level of decision-making for critical decisions.  In future the desired outcome of objective decision-making could possibly be achieved with two levels rather than three.  I’ve heard the oral evidence of Assistance Commissioner Grant Nicholls and agree with his suggestion that a good deal more decision-making could occur on site with the ability to seek higher level input or approval for key decisions.  I also agree with his observation that the incident management team should be limited in size to six to eight individuals.  Strategic planning.  I agree with comments from other parties that formal planning around a scenario of recovery could’ve commenced earlier.  My observation is that there were many individuals and groups doing parallel thinking.  In future, channelling that thinking into formal planning to support strategies which might be required in the future would assist in reducing time delays and optimise the input of participating agencies.  It became evident in the course of the operation that there was confusion about the roles of the different participating agencies and individuals.  The role of the department was not effectively communicated to all relevant parties and the use of such language as approvals or signoff had the potential to confuse.  

1447
A. Various other agencies and individuals described the department’s role in different ways at different times and that also hindered understanding of its role.  To ensure better preparedness in the future, the department considers there should be clear and defined roles be played by Government agencies, Mines Rescue, mining operators and independent experts and a clearer process for engaging such agencies and entities in responding to a particular event.”

THE COMMISSION ADDRESSES COUNSEL – APPLICATONS FOR LEAVE TO CROSS-EXAMINE – ALL GRANTED
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cross-examination:  MR FORSEY

Q. Ms Haines, you've given evidence that you were the head of the response to this tragic event for the Department of Labour and that you first became aware on the 19th of November.  I'll put that again.  You've given evidence that you were the head of the Department of Labour response to the tragedy and that you first became aware of it on the 19th of November, is that correct? 

A. Correct.
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Q. Upon being advised of the tragedy at the mine, did you seek a briefing from the Department of Labour Mines Inspectors, who you indicate in paragraph 6 of your supplementary brief, were familiar with the mine?

A. My first action was to endeavour to get departmental personnel who had knowledge of the mine and mining expertise to the site to assist where they could.  So my first action was to ring Kevin Poynter and to get hold of Mike Firmin also and get them to the mine and to supplement that with getting Mr Booyse from Wellington, cancelling his leave, getting him to the mine also.  

Q. Did you obtain a specific briefing from those inspectors and the hazards expert that you’ve just mentioned on the specific characteristics of the Pike Mine?

A. No, not at that point.  

Q. When you say, “Not at that point,” did you ever obtain a briefing specifically from them on the layout of the mine, the characteristics of the fresh air base, the available means to the miners to self-escape, those types of characteristics?

A. No I didn't, I think I need to just clarify my role in the situation which was to manage the resources, I'm not a technical person, I don’t have technical expertise in mining.  That information was transferred around amongst the group of people who I mentioned earlier, who did have the expertise to use it.

Q. But in terms of the input that you had into the higher-levelled meetings, if I can put it that way?

A. Yes.

Q. In Wellington that you attended with the Department of Prime Minister and Cabinet and other agencies.

A. Yes.

Q. At that stage I take your answer to mean that you did not have a briefing in terms of the characteristics of the mine from the Department of Labour’s perspective?

A. If you mean, sir, whether I had a detailed plan of the mine, et cetera, et cetera, no I didn't.  I did have information about the mine.  No I didn't have that information.  I perhaps should clarify that the meetings convened by the Department of Prime Minister and Cabinet were not of a technical nature.

Q. When you say that, “They were not of a technical nature,” they nevertheless involved a review of the contribution that various agencies were making and an assessment of the scope of the disaster didn't they?

A. Their main purpose was, in fact, to keep the politicians informed as they needed to be and also to make sure that all agencies involved were aware of what each other were doing and that we were working in a co‑ordinated way, so for example, with the Ministry of Social Development, with other parts of our department around immigration, offers of assistance which were coming into the Ministry of Foreign Affairs, et cetera, et cetera, rather than technical discussions about the mine.

Q. Were you briefed on the portal video of the initial explosion after it was viewed by Inspector Kevin Poynter, on the 20th of November.  I have a reference here it’s DOL7770020005/09, sorry, I'm not responsible for that alpha-numeric sequence.

A. I'm just trying to recollect.  No, I certainly wasn’t on the evening of the 19th.  I became aware of that video, I think, the following day and I did view it at some point at Police Headquarters.

Q. Do you remember when you viewed the video at Police Headquarters?

A. Yeah, I couldn't be dead certain on that, it may have been on the Sunday.

Q. Were you here for the evidence of Assistant Commissioner Nicholls?

A. Yes I was.

Q. Because it’s his evidence that he wasn’t aware of the portal video until quite sometime later in the week.

A. So, yeah, it may be later.

Q. Thank you.  Did the Department of Labour undertake any independent assessment of survivability at the mine?

A. No, the Department of Labour posed the question to the experts at the mine about whether there were likely to have been survivors at the mine.

Q. Sorry, that wasn’t the question.  The question was, did the department undertake any independent assessment of survivability?

A. No.
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Q. Did any briefing you receive or advice you received from the feedback from the, we use the police terminology the forward command base, record the possibility or probability of a fire burning underground?

A. Can you ask the question again please?

Q. Did any briefing you received from the forward control base record the possibility or probability of a fire burning underground?

A. Just to clarify, I didn’t receive any briefings from the forward command base, which was run by police.  I did, was in regular contact with our mining inspectors and other inspectors who were at the mine and we regularly had telephone catch-ups, but actually in the first couple of days that was very difficult off the hill because there was very limited communication.

Q. So you do not recall a specific briefing recording the advice that the inspectors were receiving about the possibility or probability of a fire at the site?

A. I don't recall seeing such a document, but I do recall discussions around gas readings which were, you know, was continuous process of gas readings and the assessment of some parties that they indicated heating/fire, and that there was considerable debate and uncertainty around those readings at that time.

Q. Were you aware of the significant risk of subsequent explosions more damaging than the initial explosion?

A. Yes.  Was I personally aware of that risk?

Q. Yes, was that risk made known to you?

A. Yes, the risk of the atmosphere being explosive and the risk of explosion, yes, was definitely made known to me.

Q. And when was that made known to you?

A. I can’t recall, certainly not on – what I can say, it wasn’t on the first evening, but I can’t recall.  There was ongoing discussion around that over the next two or three days.

Q. Did you participate in a discussion which preceded the Department of Labour inspectors’ onsite advising the incident management team meeting on the Sunday that the Department of Labour position was that sealing would not be an option while there was a greater than 0% chance of life?

A. Sorry, can you just ask the first part of your question again?

Q. Were you involved in any discussion prior to the advice by Department of Labour inspectors to the incident management team on the 20th of November?

A. Yes, I was in discussion with my regional manager, Sheila McBreen‑Kerr who was based in Greymouth and I understood that she then had a discussion with the inspectors who were up at the mine back in Greymouth, et cetera, so I wasn’t directly involved in discussions with the inspectors.

Q. What was your understanding of the impact of advice that sealing should not be considered as an option on what would occur at the forward control base in terms of a parallel planning process?

A. I think that the position that we put to the experts at the mine that we advocated was that nobody should take action which was going to reduce the chances of someone surviving who had already survived the November 19 explosion, and that if sealing was going to reduce that possibility that somebody was still alive, would remain alive, then that wasn’t something that we were willing to support.

Q. Had the Department of Labour to your knowledge undertaken an independent assessment of survivability at the time that information was conveyed to the IMT?

A. No, it hadn’t, but what I can say is that our inspectors were certainly aware that there were a variety of views held by experts at the mine, and experts at the mine were not able to conclude that it was certain that everybody had been killed in the explosion, so the probability – the possibility, I think we, also our inspectors felt that it was likely that people had been killed, but whilst the possibility that people were alive remained our position was that no action should be taken which would prevent them from continuing to survive at that point.
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Q. Was it made known to you that the Department of Labour having conveyed that view had the effect, at least insofar as the statutory mine manager Mr White and Mines Rescue Service were concerned, of effectively meaning that sealing was not an option that should be considered?

A. Well I’ve just heard the evidence of Mr Ellis who clearly supported the position that the department advocated –

Q. If I can just stop you there, I’m referring to the statutory mine manager 
Mr White, you may not have been here for his evidence?

A. Mr White, I wasn’t.

Q. I’ll refer you to paragraph 119 of his brief, WHI001.  He says in his second sentence, “Although this action was discussed it was never implemented or properly assessed for risk as it was made clear to us by the Department of Labour that any type of sealing was not an option?”

A. Well that’s Mr White’s evidence.  I think that our position was that at that point in time movements towards sealing the mine were not appropriate.  I don’t think we precluded the idea that at some point in the future, should it become apparent that nobody was alive, that sealing would not be an appropriate option.  And I think our inspector David Bellett’s evidence shows there was discussion at some point with people at the mine, including Mines Rescue staff, around partial sealing.  And I read in his evidence that there was a discussion which, the end point of the discussion was that there was going to be further progress in progressing the plan around partial sealing, which never seemed to be taken any further.  So I think just to make it clear, our position was that sealing at that point in time was not an appropriate course of action.

Q. Just to pick up on that point, you noted, I think in your last answer, that that was not to say it wouldn’t change at some point in the future.  If I could please take you to DOL.777.002.0002-09/1, which is an email which you were copied in on from Sheila McBreen-Kerr at 1.31 am on the 23rd of November 2010.  The passage that I’m looking at is the third paragraph from the bottom, if that could be highlighted please.  Beginning, “The news from the actual mine,” so that was advice from your Greymouth station senior personnel, “That there was damage to the system along the line, this would mean that air was NOT getting to the clear air area where miners might be.  This means that the chances for survival went down considerably.”  So that was the advice that you were receiving on the 23rd of November.  Did you at that stage ask the mines inspectors to give you their opinion on whether that altered the position that the department had previously advised those present at the mine?

A. I’m aware of that email and I remember the situation.  I mean, this is on Tuesday the 23rd, this is several days after the explosion and by then I think it’s fair to say, certainly my impression that our inspectors and many other people at the mine evidenced that I, well the impression I got from them was that by then the chances of people having survived were looking pretty jolly slim.  Yeah, so it was getting to the point where it seemed to us that a formal process around survivability needed to be executed so that decisions could move on, and I think the following day in Geraint Emrys’ material in his brief he notes that the question of survivability was instigated by the police at national headquarters and Dr Geraint Emrys our chief adviser, health and safety was party to those discussions and also suggested that a framework be developed in which that decision could be made.
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Q. I'll be taking you to the New Zealand Fire Service transcript of that first meeting in a moment.  One other thing I wanted to take you to from the perspective of the Mines Rescue Service was that in their evidence, and this is on the 24th of November, after the second explosion.

A. Can I have the evidence please sir?

Q. Its paragraph 197 of MRS0030, which is the Mines Rescue Service institutional brief.  This is recording a discussion at 8.00 pm that evening with Johan Booyse and Mike Firmin regarding the need to seal the mine.  It records -

A. Sorry which paragraph sir?

Q. Paragraph 197, second from the top?  So this is after the second explosion.  “MRS discussed with Johan Booyse and Mike Firmin from DOL the need to seal the mine immediately as the focus now changed from a rescue operation to inertisation of the mine and recovery of the bodies.  No decision was made by DOL nor was permission given to MRS to start the process of sealing.”  Was that conversation reported to you?

A. I don't recall it being reported to me sir.  I do note that the police were the decision-makers in this operation.  So the decision to move from rescue to recovery was their decision, advised by others.

Q. The context of this conversation though is that the Department of Labour was the organisation which conveyed the prohibition on sealing to Mines Rescue Service.  So my question to you is, was that conversation or others like it which are in evidence over the following day, which is Thursday the 25th of November, were they reported to you?

A. No they weren’t sir.

Q. I'm going to move to a separate topic, which is the statutory basis for the Department of Labour adopting a formal position in respect of the review and approval of risk assessments.  So it’s a matter that you touched on in your supplementary brief as perhaps being something where there was a bit of confusion by those at the site, primarily the police as the lead agency over the department’s role?

A. Mhm.

Q. And the proposition here, it’s recorded in the CIMS model, but perhaps encapsulated best in paragraph 37 of Mr Mike Hall’s evidence from the fire service, is the decision-making arrangements should be clear among the participants so the incident can be managed effectively.  Would you agree with that as a basic proposition?

A. I do agree with that sir.
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Q. In paragraph 17 of your brief of evidence, by that I refer to your first brief, you note that the prohibition role, which relay which concerns the ability of the Department of Labour to issue prohibition notices, was translated as approval and perhaps if we can have some examples of that.  In SOE.014.00118/22 which is the police sequence of events documents.

WITNESS REFERRED TO SOE.014.00118/22 – POLICE SEQUENCE OF EVENTS DOCUMENTS 
Q. At 1845 hours on the 20th of November, the note there records information that a rescue attempt is on hold.  “There is a deterioration of conditions potential for fire and the mines inspector has ultimate responsibility for authorising any plan.”  Were you aware, at that time, that that was the view that the police, as the lead agency, were taking of the role of mines inspectors?

A. No sir, and I think that the police, what seems to come through the evidence that’s been put in front of the Commission, is that at different levels the police had a different understanding, or different levels of understanding about our role.  We were really careful to make our role really clear with the assistant commissioner who was responsible for the operation but I do note that in places our role wasn’t that clear at the frontline.  I don’t think our mines inspectors, at any point, would’ve said that they were responsible for authorising any plan, our mines inspectors at the mine, if they’d been asked that question.

Q. So you consider that that was an assumption on the part of the police?

A. Yes, I do.

Q. If we could go please to the brief of Assistant Commissioner Nicholls, which is POLICE.BRF.299/23.

Q. WITNESS REFERRED TO POLICE.BRF.299/23 - BRIEF OF ASSISTANT COMMISSIONER NICHOLLS
Q. At paragraph 70, sorry it is paragraph 79.  Inspector Prins is advising Assistant Commissioner Nicholls that, “The Department of Labour Mines Inspector will determine whether they go in or not.  If they go in it will be as far as the vehicle and will be coming out again.”  Is that another example of, perhaps, a misunderstanding of the department’s role?

A. When was that sir?

Q. That was on the 20th of November.

A. Yeah, I think it’s fair to say, sir, that at that stage it was before formal risk assessment processes and the police decision-making structure was properly embedded.  So, yeah, that’s another example.  I just would like to say though that at the bottom there it was very clear that, “Department of Labour approval will be required for any entry into the mine to occur.”  We were very conscious of our statutory powers to prohibit any action which basically is likely to result in serious harm to any people, to any person and entry into the mine in unsafe conditions would’ve been one of those things, so in that sense the inspector may well have noted that we did hold that residual power, I think it was described in the Court earlier this week or last week as a power of veto which may have applied in this situation.

1522
Q. That power that you’re describing though is the department being satisfied that the relevant criteria applied when he proposed action.

A. Correct.

Q. Not to authorisation of it, and that I think is the distinction which you draw in your own evidence and it’s certainly the view shared by Sheila McBreen-Kerr in her evidence and it’s at paragraph 57 of her evidence, to speed things up, I’ll just read it out.  “There were occasions where individual police staff thought that we were the decision-makers and that the police had to send risk assessments to us.  We requested that the agreed and documented process be available to every shift as personnel changed to clarify this.”

A. Yep.

Q. And it’s also in Ms McBreen-Kerr’s evidence at paragraph 13, which is at an early stage in the operation, and again in the interests of time, I’ll read it to you.  If there are any issues I’m happy to put it up on the board.  “As the Department of Labour doesn’t have a statutory role in the emergency phase of an incident such as this, I told them, them being Dave Bellett and Mr Kevin Poynter, that they were there to offer any support or advice they could to assist the rescuers and specifically they weren’t there to approve matters.”

A. Correct.

Q. So, in hindsight do you think that there was delay and confusion caused by misapprehension on the part of the lead agency over precisely what the department was doing?

A. Do I think there was – sorry, you asked me two questions then?  The first one – the second one was about delay, the first one was around were there delays as a result of –

Q. Well, perhaps I know that your evidence has specifically addressed the issue of delay and I don’t propose to take you to any chronological cataloguing of delays with specific risk assessments.  My interest is more in the decision-making process and whether, as seems to be the case from its evidence, the department considered that there was confusion on the part of the police as the lead agency over exactly what the department could or could not approve.  Would you agree that there was confusion?

A. I think there was confusion.  I think the confusion was actually wider than police and I think an example with borehole 43 was where the risk assessment for the piercing, the piercing borehole risk was sent directly to us from people at the mine but not via police, so that suggested that there was a misunderstanding there as well.  I think as Sheila McBreen‑Kerr’s evidence shows, where we became aware of misunderstandings, we did take proactive action to try and communicate things and correct them.

Q. Just to clarify the risk assessment process, in your supplementary brief, paragraph 12, you refer to document PIKE.13117, if we could please have that document?

WITNESS REFERRED TO PIKE.13117
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Q. And at page 19 of that document which is a police document?

A. Just to save me time sir, can you point to whereabouts in the brief it’s referred to in my brief?

Q. At paragraph 12 in your brief you refer to this as the risk analysis model that was undertaken at the Pike mine.  Now this is a document that was generated according to the information provided by the police on summation in December so it post-dates the event.  I'm now going to refer you to the risk analysis model which is actually in the Department of Labour’s own evidence, which is at DOL7770020002-08/3.  This is an exhibit to the brief of evidence of Sheila McBreen-Kerr.  Do you recognise that document?

WITNESS REFERRED TO DOL7770020002-08/3

A. I do.

Q. Is that more like it?  is that the risk assessment model that you had in fact drafted and that Sheila McBreen-Kerr refers to in her evidence?

A. That is correct.

Q. So not the document that’s in the police brief?

A. Yes that is the document that I'm referring to in terms of it.  I think just to clarify for people, in the early stages of the, after the disaster, the department did most of its work either at the mine by contributing to preparation of proposals et cetera, that’s where our inspectors were, or in Greymouth.  And in Greymouth we contributed to risk assessments in the way that is shown on the chart shown by Sheila McBreen-Kerr, and Sheila put that together to provide clarity to the police in Greymouth and to people working at the mine in order that the process would work effectively.

Q. So this model provides for, in the top left-hand corner, the generation of risk assessment and it’s the evidence of the department that at least to a certain extent the inspectors provided advice and assistance and in fact participated in some of the risk assessments on site?

A. Yeah, and in preparation of proposals.

Q. They then go to the police command centre?

A. Yes.

Q. They then go to Department of Labour separate offsite review of risk assessment?

A. Yes, which was conducted in Greymouth.

Q. That then is copied to the police or goes via the police and then copied to the Department of Labour national office?

A. Mmm.
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Q. I think it actually in practice went to the Police National Office and was then sent to the Department of Labour National Office, but I might have that wrong, the diagram has it the other way.  But in any event, you have an additional band of approval processes and then Police National Office gives final approval?

A. Correct.  And in fact it was sent to me at national office or Geraint at the same time as it was sent to police national approval.  So as I said in my brief, my supplementary brief in paragraph 13, the input of the departmental personnel in Wellington was not substantive if the risk assessment had been reviewed in Greymouth.  I was conscious sir that decision-making was being made at head office by the assistant commissioner of police and was wanting to make sure that our views of the risks were conveyed directly to him as decision-maker.  That material was generated at that stage of the process, the material was generated in Greymouth.

Q. And again a lot of our assessments are here with the benefit of hindsight, but do you consider that that model of communication of advice in a dynamic situation is an effective model for communications?

A. I’ve heard that raised as evidence by other witnesses sir and I just would like to reflect that at no stage did the idea of static versus dynamic risk assessments, that didn’t get raised with anyone in the department that I’m aware of.

Q. Sorry, I wasn’t restricting my observation of dynamic to risk assessments per se, but rather reflecting the fact that this was a dynamic situation.  So you have a communication model which doesn’t have any, as far as I can see, direct arrows going back to the formulating parties, if I can call it that.  You will have heard the evidence of Mr Devlin that the preferred practice in New South Wales is for review matters to be dealt with by way of a telephone discussion in the interests of expediency?

A. Yes sir, and I think there’s evidence both from the police and from ourselves that in many cases that’s exactly what we did.  So I think it was borehole 43 where we sent people up to the mine to discuss the concerns we had about the risk assessment.  And there’s other examples that I recall being given by police where there were discussions directly with those at the mine in relation to risk assessments and things that needed to be done differently.

Q. It did though become clear to the department that the risk review process wasn’t working effectively didn’t it?

A. When do you refer to sir?

1531

Q. Well, Dr Emrys in his evidence on the 24th of November says that, “The department’s head office was better equipped to receive urgent request to provide expert advice than our team in Greymouth.”  And it reference DOL777000200001, again, sorry for the obscene alpha-numeric references.

A. Yep.

Q. “Refers to logistical difficulties in getting them,” by, “Them,” he's referring to Greymouth, “To provide expert input on short notice.”  Dr Emrys also at paragraph 24 of his brief of evidence says that, “It became clear that the review process was not working effectively.  There were not sufficient staff to operate on a shift basis,” and the reference for that is DOL77700200001/7.

Ms mcdonald addresses the Commission 
cross-examination continues:  mr forsey

Q. That observation’s made on Friday the 26th.

A. Yes I recall that sir and I recall those conversations and we did make, I think, what was happening by the end of a week, was that we had a very small number of staff and we didn't really have the capacity to run shifts, we didn't have enough people.  Communications between Greymouth and the mine were a problem and we did move to a new process, pretty well, from then on where shortly after that we withdrew our inspectors from the mine and we participated in risk assessments directly in Wellington.  I'd have to say, at that point as well, by that time we were beyond a rescue scenario.

Commission adjourns:
3.33 pm
commission resumes:
3.49 PM

cross-examination continues:  MR FORSEY

Q. If I could just return briefly, Ms Haines, to the issue of the prohibition notice, reflecting on it in the context of the work that the department was doing in its review of risk assessments.  You advised in your evidence that the reason for issuing a prohibition notice is to avoid the possibility of harm to survivors in the mine.  That's correct isn’t it?

A. Could I just clarify?  At no point did the department issue a prohibition notice.  When we were thinking about our powers around prohibition we had two groups in mind.  First was any possible survivors in the mind and the second was the health and safety of those people involved in the rescue and recovery effort.

Q. You have given evidence that the department did not conduct an independent assessment of survivability?

A. Correct.

Q. So in terms of the first category of persons to which you refer, how was it that the department would purport to issue a prohibition notice when it hadn't carried out that exercise?

A. I guess, well that’s a good question sir.  I think that the way we approached that was to ask the question of all the experts involved around the possibilities of survival and if there were serious differences of view based on evidence about that possibility, then our inspectors and our other experts would have had to make that judgement.  In fact, we never did have to make that judgement sir.

Q. The significance of the prohibition notice, though, is that it was advised as a sanction or veto to the police wasn't it?

A. Sir, we advised that we reserved that right.

Q. And you were here –

A. They were aware that we had that power of veto, which – the way we conducted ourselves was to involve ourselves in the preparation of plans, et cetera and we didn't - we wanted to avoid ever having to do that sir and that’s what we effectively did.
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Q. The issue that we have here and the reason I am exploring it now is because it is relevant to the sense of confusion and the sense of lack of clarity over roles.  You were here for the evidence of Assistant Commissioner Nicholls and he said that he was aware of the department’s power to issue a prohibition notice, and that it was a factor in the police decision-making?

A. I don’t recall him saying that sir, but I’m not surprised that he said that.

Q. And yet can you see that if we accept that his evidence is correct, we have no reason to doubt it, that the police were taking into account the exercise by the Department of Labour of a statutory function and you have advised that the Department of Labour did no independent assessment in terms of how it would exercise that function or not?

A. Sir, what I’m saying to you is that the Department of Labour did not exercise its statutory function.

Q. No, but the threat was made, wasn’t it?

A. Sir, I don't think I’d call it a threat.

Q. Sorry, sorry, the capacity was conveyed, wasn’t it?

A. Absolutely and I, yeah, I note that, and I guess we saw that as a duty, it wasn’t just a power but a duty on us.

Q. Now we dealt briefly with the department’s position on the risk assessment structure, just to put that into context, if I could refer please to SOE.014.00118/33, which is the 22nd of November at 11 o'clock, it’s the police incident log.

WITNESS REFERRED TO SOE.014.00118/33

Q. The paragraph beginning “Officials from Department of Labour”, which is under the heading “Co-ordinated emergency response,” if that could please be highlighted?  So you’ll see there that the police are recording that, “The Department of Labour indicates the occupational safety and health roles are providing operational advice to the frontline as opposed to being involved in the auditing of quality assurance.”

A. Yes, sir.

Q. Is that description by the police of the department’s role accurate as far as you’re concerned?

A. Sir, it was written by police.

Q. Yes?

A. Yes, it’s –

Q. They are the lead agency and they are describing the role that they see the department is fulfilling in this emergency response?

A. Yes, sir.  How I read that is that the – and I mean I’m not, I wasn’t the writer, is that the department’s inspectors, the frontline occupational safety and health roles are providing operational advice to the frontline.  I appreciate that that’s not what the words that have been chosen in this case.
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Q. No, so would you accept that that is again perhaps an example of confusion on the part of a lead agency over how exactly the department fitted into its roles?

A. Yes I would sir.  I don't know what was in the mind of the policeman who wrote it, but...

Q. Turning to the related matter of specific expertise, there was no mining expertise to the Department of Labour national head office was there?

A. Sir, the person who provided most national head office input in the later stages of the process was Dr Geraint Emrys who was our chief adviser, health and safety.  As our chief adviser, health and safety he had access to the expertise of advisers and inspectors.

Q. But you'll recall that his evidence is that he became involved in the police panel of experts on the morning of the 24th of November didn't he?

A. Yes sir and was involved in some earlier discussions around how the decision-making would work.

Q. So prior to that point where he’s involved in the police panel of experts, in putting to one side the mines inspectors and the high hazard inspector who were operating at the forward command base?

A. And in Greymouth sir.

Q. At the national head office level there was no mining experience directly available to the Department of Labour was there?

A. That's correct sir, except as I note Geraint had access to the people in the group.

Q. That isn’t the question.  I've clarified that we have Dr Emrys participating in the panel from the morning of the 24th.  The evidence is that the Department of Labour is participating in the risk assessment process prior to that date because the process is being described and explained by the police and documents are being generated to put it into a diagrammatic form on the 23rd of November, discussions being held on the 22nd of November.  At those times there was no mining expertise available to the Department of Labour national head office was there?

A. Sir, I'm confused by your question.  Shall I just restate my position which was that Dr Geraint Emrys, who is an expert himself in health and safety but not in mining –

Q. I'm not asking you about health and safety.

A. – had access to the department’s mining staff if he needed them. 
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Q. I’m not talking about access to the department’s mining staff, I’m asking you to confirm that with the personnel available at the Department of Labour National Head Office there was no person at that level with mining expertise?

the commission addresses mr forsey – QUESTION ALREADY BEEN ANSWERED

cross-examination continues:  mr forsey

Q. The same is also true in terms of having no gas analysis expertise isn’t it?

A. Correct sir.

Q. If we look at police brief, BRF.29/17, which is the brief of Assistant Commissioner Nicholls, that records at paragraph 54 that the Department of Labour is tasked to quality assure gas analysis, and it notes that the Police National Headquarters event log records, “Advised recommended Department of Labour gas exposure support person to scene to provide independent assessment of gas analysis.”  Were you aware of that tasking by the police to the Department of Labour?

A. No sir.  I can’t really comment on it other than, I think, yeah, perhaps it was a question you should’ve asked Jim.

Q. Does it surprise you that the police were seeking specifically a department, I’m looking at the part in quotes, “Department of Labour gas exposure support person?”

A. Does it surprise me that they were asking us for that?

Q. Yes.

A. No sir.  But, just having said that, I don’t actually think that the Department of Labour are experts in gas analysis.

Q. Why would the police think that they were?

A. You’d have to ask them that question sir.

Q. In paragraph 95 of the same brief please, so that’s page 27, Assistant Commissioner Nicholls records having a conversation with you at approximately 7.30 pm, this is on the 20th of November, if we could please highlight paragraph 95.  I don’t propose to read it out but do you accept that that is an accurate of the conversation?
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A. Yes, I do, sir, the context was Assistant Commissioner Nicholls asking the department whether expert advice from Australia which was, my surmise is that that was being offered, there was lots of offers of assistance that came from all around the globe, in fact, to police, whether that would be welcome and our response and I was relying on Dr Geraint Emrys around this, was yes.

Q. So that is expert advice from Australia to assist the Department of Labour?

A. No sir.

Q. In interpreting sampling results?

A. No sir.

Q. But that’s what that says.  “She confirmed that the Department of Labour would welcome expert advice from Australia, particularly for interpretation of sampling results.”

A. The question that, just to put the context in here, I do remember this conversation, it was on Saturday evening wasn’t it, on Saturday the 20th at the time?

Q. Yes.

A. The question was posed to the Department of Labour with the police asking, “Well, will the expert advice from Australia around gas in sampling be useful for them as decision-makers,” we weren't looking for advisors to the Department of Labour, just to clarify that point.

WITNESS REFERRED TO NZFS0016/58 – BRIEF OF EVIDENCE OF JIM STUART-BLACK – PARAGRAPH 49
Q. He refers there, and this is again on the 20th of November, 20 minutes after his conversation with you to having a discussion with Assistant Commissioner Nicholls, “Who told me that the Department of Labour needed advice in the areas of atmospheric monitoring, ventilation, gas analysis and fires underground.”  Are you saying that that’s not correct?

A. Sir, my recollection was that the conversation was around, would decision-making be enhanced by having access to expert advice, would the police decision-making be enhanced by having access to expert advice around atmospheric monitoring, ventilation, gas analysis, et cetera.
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Q. But according to Mr Stuart-Black’s evidence, the assistant commissioner is saying that that expert assistance is required to assist the Department of Labour, not the police?

A. Yes sir.  That’s not my understanding.

Q. Were you aware that as at the 20th of November at the forward command base there were in fact two gas chromatographs in operation on site, one being operated by SIMTARS and that parallel gas samples were being processed?

A. I was certainly aware that gas sampling began early and that samples were being flown off the mountain and down to Rapahoe.  I can't tell you exactly when I became aware of SIMTARS being on the site. 

Q. Did your mines inspectors brief you as to the level of expertise of the parties that were available at the forward command base?

A. Not directly sir.

Q. So at the time you were discussing with Assistant Commissioner Nicholls, you did not have any information from the department as to the expertise already present on site?

A. I don't recall so, sir.

Q. Would you accept that this is another example of perhaps confusion as to capabilities among the agencies involved?

A. Sir, I think I say in my supplementary brief that with the evidence in front of me now, it’s clear that a lot more of the decision-making could have been done onsite and that there was a lot of expertise onsite, yeah, and I think that’s a lesson for us for the future.

Q. And again, and thank you for that.  Again, with the benefit of hindsight, if the Department of Labour was to be invited to provide expertise in an area that it did not have as an in-house capacity, would it make its position clear to the requesting agency that another source would need to be found for that?

A. Yes sir.  I think that’s no different from the practice that we had at the time.  We didn't offer advice that we didn't know or we didn't offer expertise that we didn't have, sir.

Q. Now just moving to the time period after the second explosion.  You've mentioned that the position of the Department of Labour changed after the second explosion in terms of the risk assessment process because of the shift from a rescue to a recovery operation, and indeed in your evidence you say that by the end of that week it had moved to a higher level process involving Dr Emrys?

A. Correct, sir.

Q. Have you read the brief of Dr Emrys in respect of paragraph 21 of his brief, and I'll give you the document reference, DOL77700200001/6?

WITNESS REFERRED TO DOL77700200001/6

Q. In that paragraph, and I acknowledge that he’s speaking about the inadequacy of risk assessment documents sent through.  He makes the observation, “No reason was identified for the apparent urgency of re‑entry.”  

A. Yes sir, I recall this.
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Q. Why do you think that the department’s representative at Police National Headquarters would be unaware of the need for urgency in dealing with matters in relation to the situation at the mine?

A. Sir, the context for – I didn’t write this obviously, this is Geraint’s observation.  The context was that earlier that afternoon we had been informed from Greymouth that there was a plan to put Mines Rescue staff into the mine.  That was coming to us and required urgent attention because there was going to be a window of opportunity, sir, and so, in fact when that risk assessment and proposal arrived, it was, I think, almost completely silent on issues to do with the atmosphere at the time and subsequent to that there was, of course, the second explosion and I think what Geraint is doing here is just providing feedback back to Grant Nicholls as controller of the operation on the risk assessment documents, really in case there were, you know, for future, for lessons for the future, for the preparation of documents for the future.  I don’t think that in any way it says that the department didn’t appreciate the need for timeliness around any re-entry, should it be feasible.

Q. Did the department consider that following the second explosion and the shifting of the response from rescue to recovery, urgency was still required in terms of other steps to be taken at the mine?

A. Yes, sir.

Q. What steps did you, as the leader of the Department of Labour operation put in place to expedite steps to control or to assist the police as the lead agency in appreciating the urgency of the need for steps to control the mine atmosphere?

A. Sir, I think that our endeavour always was to support the police in their decision-making.  By this time of the operation we were operating with one level of risk assessment advice from the department in consult with the fire service et cetera, as Jim Stuart-Black explained in his evidence, and so we were operating in a timely fashion so that we could add value around risks and make sure they were managed and help provide advice to the police on that without delaying things.  I’m not sure that there was really any difference in our approach, sir.

Q. Did you seek a briefing or report from your mines inspectors as to their expert view of the failure to urgently take steps to seal or inertise the mine from the 24th of November?

A. Us, no, I didn’t, sir.

Q. Just one final question, the Department of Labour was aware as of the morning of the 24th of November that there were indications that there would be a Commission of Inquiry, wasn’t it?

A. Sir, I don’t recall the exact date.  It was about that time.

Q. If we could please refer to NZFS0010/29, which is the Fire Service Operation Pike Incident Log, and this is a transcript that occurs elsewhere, but the fire service have helpfully included it in the body of their operation log?

WITNESS REFERRED TO NZFS0010/29

Q. The – in fact to get the full quote, perhaps if we could please refer to page 28 as well, GE at the bottom of page 28, refers to Geraint Emrys

A. Yes, so this is a record of a discussion on Friday morning the 24th of November, is that correct?

Q. This is the morning of Wednesday the 24th of November –

A. Wednesday the 24th.

Q. And I’m happy to take you to the index page, but this is the police expert group first meeting minute.  There’s reference there to Grant Nicholls and to Jim Stuart-Black.  They all have abbreviated names.  So, GE is Geraint Emrys.

A. I wasn’t at this meeting, sir.
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Q. If you could just read the bottom line on page 28, and the top paragraph on page 29, and I’ll just read out the second sentence.  “All indications are that there will be a Commission of Inquiry and indicates a high level of investigative rigor.”

A. Yes sir. 

Q. Do you think it’s fair to say that that indicated that the department had a significant focus as at the time of this advice on its investigative role?

A. Sir, we most certainly had a very big focus on our investigative role.  It’s the biggest investigation we’ve ever undertaken.  It’s the most major industrial accident that’s happened for nearly a 100 years.  We most certainly had that, it’s the biggest team we’ve ever assembled, it’s a major exercise for the department and I beg to submit that regardless of whether there was a Commission of Inquiry or not that’s exactly how we would’ve approached it.

Q. Given the investigative rigor referred to in that briefing, what steps did the department take as a priority to safeguard the incident scene?  By that I mean, again controlling the mine atmosphere so that subsequent explosions could be mitigated if possible?

A. Sir, I think I comment on that in my original brief, if you allow me just to find the paragraphs.  Sir, just in the interest of time I’m not sure that I can locate those quickly.

Q. Perhaps if I can put the question another way.  There is no evidence that the department made a recommendation following the explosion on the 24th of November, which is the second explosion, to the police that the sealing or inertising of the mine was required as part of the department’s investigative function was there?

A. No sir.  And in fact we made a decision that we didn’t require that in order to undertake our investigation sir.

Q. So your evidence to the Commission is that the department did not require access to the site underground and that that is the reason why no recommendation was made to the police for immediate sealing or inertising of the scene?

A. Sir, we discussed, the police had the same interest because the police also had an investigation underway and there were discussions around the site and its value in any investigation, so I think we came to a position which the police also share around that.  I think the circumstances at the time, I mean just play the scenario a different way, if the department had wanted to maintain the site intact for an investigation then we probably should’ve supported sealing from the very first moment after the explosion occurred.  In fact, given the evidence that there were possibly survivors, that was definitely a very second order priority for us.  

Q. Just picking up on that point, your reference to possibly survivors, in reaching that conclusion on the 19th that there are possibly survivors, the department did not undertake any independent consideration of the evidence available to the inspectors did it?

A. That’s correct sir.

cross-examination:  mr stevens

Q. Ms Haines, you’d accept that underground coalmining is extremely specialised?

A. Yes sir.

Q. And you knew that on the 19th or not?

A. Yes sir.

Q. And that it has complex hazards?

A. Yes sir.
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Q. And that when there’s a coalmining disaster a lot of decisions have to be made with great urgency?

A. Well, good decisions need to be made as fast as they can be made sir.

Q. Well, I actually don’t understand what that means, so, what I put to you is that there are a lot of decisions that have to be made with great urgency and could you help me understand your answer please?

A. What I'm referring to sir is that poor decisions made under urgency may well have resulted in a lot more loss of life sir.

Q. Well, the video camera down the Slimline shaft was to ascertain if there were alive miners down there wasn’t it, you knew that?

A. Yes sir.

Q. Getting the drillhole 43 in was so that the atmosphere inbye of the ventilation shaft could be ascertained so that an informed decision could be made whether it was safe for Mines Rescue to go in wasn’t it?

A. My understanding sir, and I'm not a technical expert, was that it was to provide additional information from the information that was available from other gas sampling points.

Q. So that an informed decision could be made whether Mines Rescue could safely go in?

A. It would aid that decision sir.

Q. And equally sealing the mine could come into the same category, particularly after the second explosion?

A. Sorry, sir, what was your point, “The same category?”

Q. That the decision on sealing the mine, particularly after the second explosion was something that required urgency as well?

A. In the same way, timely and well-informed decision-making sir.

Q. The department, like the police, had involvement in decisions at the mine, at Greymouth and in Wellington didn't it?

A. Sir, as I've pointed out, the role of our mines inspectors and other inspectors at the mine was to assist in the preparation of proposals and the preparation of risk assessments, there was no decision-making role at the mine for our staff, sir, and there was no decision-making role anywhere else in fact either.

Q. Ms Haines, you yourself, in those early days, were issuing emails, talking about Department of Labour approvals weren't you?

A. Not to my knowledge, sir.

Q. I'll come back to that.  Do you accept that the three-tier structure that you had and that the police had was inefficient?

A. Sir, as I point out in my supplementary brief of evidence, I think that probably three levels of decision-making was too many and that many operational decisions may well have been better made at the mine with fewer decisions being made by another level of decision-making.

Q. Does that mean you do accept that it was inefficient?

A. Sir, I accept that knowing what we know now, that we know how we could make it more efficient, yes sir.

Q. Thank you.  Do you accept that from the department’s contribution, your people, while well-intentioned, were often not competent to make the decisions that were being asked of them?

A. Well, I would like to reiterate sir, that my people were not involved in decision-making.  The only decision that we potentially would’ve made was around a prohibition notice.  We never exercised that power sir. 
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Q. Well you didn't exercise that power because you did no analysis as you told my friend, correct?

A. Sir, the reason why we didn't exercise that power was because we didn't feel that we needed to.

Q. Could I take you please to DOL7770020005-04?

WITNESS REFERRED TO DOL7770020005-04

Q. Now that’s an email of yours the day before the second explosion isn’t it, and it’s to AC Nicholls?

A. Yes sir.

Q. If we could highlight please the third paragraph, “re drilling”.  That email, using your words, talks about “Nothing’s come to our people in Greymouth for formal approval.”

A. It does sir.

Q. I put it that you as well as the police as well as the people at the mine well understood in those early days that the department was required to give formal approval to various things?

A. Sir, there's lots of other documents that articulate quite clearly what our role was.  I appreciate that in this particular instant, my choice of word wasn't appropriate.

Q. Do you accept that your staff used the same inappropriate choice of words?

A. Perhaps on occasion sir.  You need to show me the evidence.

Q. Okay.  DOL2000030009.

WITNESS REFERRED TO DOL2000030009

Q. That’s an email of the same day from Sheila McBreen-Kerr at Greymouth?

A. Yes sir.

Q. About four hours after yours?

A. Yes sir.

Q. Can you read out please her first sentence?

A. Sir, I think the Court can read it.

Q. No, I'm asking you to please for the record.

A. Okay.  So this first sentence reads, “Hi Kelvin, this is what we're approving.”

Q. Thank you.  That was her understanding as well obviously wasn't it on the Wednesday?

A. No sir.

Q. Where do you say “no sir” from that email?

A. Sir, I'm reading the words in the email.  It was our job to advise the police on whether they should approve documents.  We made no final approval of anything.

Q. Okay.  Could I look at page 2 of that please, and could you please highlight the second paragraph.  “We approve the operation of the RPV at Pike River Mine based upon the following conditions.”  Now Ms Haines, there's only one logical conclusion from that isn’t there?  You were approving?

A. Sir, that’s what the words say.
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Q. That wasn’t my question.  There is only one logical conclusion from that, which is that the department was approving, in this instance, the RPV entering the mine.  Do you accept that?

A. That’s how the document reads sir.  But police were the final
decision-makers.

Q. No, the police were one of the decision-makers, that was the position in the first week wasn’t it?

A. Sir, it was very clear from the beginning that the police were running the operation.  Our job was to support them to do that.

Q. Ms Haines, in your evidence today you refer to a model of the
decision-making, my friend referred you to it, do you accept that that was agreed on the 8th of December?

A. Sir, I can’t remember the exact date.

Q. Okay, do you remember that it was after all of the explosions at the mine, correct?

A. Yes sir.

Q. And on the day that I’ve taken you to would you accept from me, without me having to take you to the three documents, that there are three quite different flowcharts as to what the department’s approval process or advice process was, three on the same day.  Do you accept that or do I need to take you to each of them?

A. I’m not aware of that sir.

Q. But would you accept that that is possible?

A. I suppose anything’s possible sir, I haven’t seen that evidence.

Q. So there was real confusion in that first week when critical decisions were having to be made as to what the department’s role was?

A. Sir, I accept that there was confusion about the department’s role.  I think that certainly from our point of view and from the police point of view it was very clear that police were responsible for the final decisions and we were advising them.

Q. Do you accept that on entering the mine the police record, in respect of a meeting on the 22nd of November, that Department of Labour officials and the police, “Have now agreement that it will be a police/Department of Labour joint decision to enter the mine.”  Do you accept that or are the police again, they’ve just got it wrong?

A. I don’t recall that sir.

Q. Could you go please to PNHQ01982/1.  And you’ll see Ms Haines at the top of that document it’s a briefing note, understand at police head office on the 22nd of November, that’s on the Monday, and it’s at about 7.15 pm?

A. Yes sir.

Q. And could we highlight please the second to last bullet point in that first section starting, “Department of Labour officials.”  Do you see there that the police consider it is a joint decision, that’s not advice is it?

A. That’s what I’m noting sir, yeah, it wasn’t as we discussed sir.  I wasn’t at that meeting.  I don’t think there was anyone from the Department of Labour at that meeting.  I’d just like to note that.  I haven’t seen those briefing notes, certainly never saw them at the time.  I think sir, just to step back from that, and I’m not making a statement around joint decision-making, but in the case of people entering the mine, as I’ve said earlier, the department would’ve prohibited a safe, an unsafe, a plan that it thought unsafe to put people into the mine, and so Grant Nicholls as the police decision-maker would’ve wanted to heed our advice and perhaps that was what was referred to there.
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Q. You were at a meeting at police headquarters involving Assistant Commissioner Nicholls on the Monday the 22nd of October, do you recall that, at about 12.30?

A. I do, sir.

Q. And you will have got notes from that, or the minutes from that meeting presumably?

A. I may have sir, I don’t recall them.

Q. Do you recall that it was agreed at that meeting that the consensus is that where those critical decisions are made, that assistant commissioner special ops, would refer those to Department of Labour for their signoff.  Do you recall that, at that meeting that you were at?

A. Sir, I doubt that we would’ve expressed it that way.  We did have a discussion with them around how their decision-making was going to work and what our advisory role would be and what our, how our power to prohibit fitted.  That would’ve been written by the police.

Q. How did the police – sorry, would it help if I take you to the document?  Will you accept that those are the words in it?

A. I accept that that may well have been written like that, sir.  I don’t recall having seen that document at the time.

Q. How, in all of the documents that I’ve taken you to, did the police consistently get it wrong and your own people, if what you’re telling us is the truth?

A. Sir, I think it’s quite a difficult concept to communicate at times, especially when the power to prohibit sits behind, and I’ll just make that comment.  I know that the receivers had difficulty communicating to the press in recent weeks around that exact same issue.  It’s technically not approval.

Q. I put it to you Ms Haines –

A. It often gets – power of veto, it often gets translated as approval.

Q. I put it to you and it’ll be in a subsequent submission that the department was confused as to the process in those early times, up to and including the four explosions as well as everybody else.  Do you accept that?

A. It does appear that way, sir.

Q. Do you accept that the same process with its three different layers of advice or approval had the ability to lead to delay?

A. I’ve given the Commission my views on that, sir.

Q. So can you just answer the question please, Ms Haines.  Do you accept that it had the ability to lead to delay?

A. Yes, with hindsight, lower, fewer levels of decision-making would probably have been faster.

Q. Did it have the ability for documents to get lost in that process?

A. Sir, there were some documents that went astray at different times.

Q. Do you accept that it was very document driven, the process?

A. Did it have a written basis?  Yes, sir.

Q. Do you accept that there was often a focus on form and process rather than substance?

A. Sir, I’m not a technical expert so I’m not well placed to answer that question.

Q. You will have read though, Ms McBreen-Kerr’s statement, wont you?

A. Which one, sir?

Q. Her statement of evidence to the Commission?

A. Yes, sir.

Q. Beg your pardon?

A. Yes, sir.

Q. You’ve got that with you, have you?

A. I have, sir.

Q. Were you aware that when a risk assessment arrived from the police to her in the Greymouth office she split the approval or advisory teams into two and that two people looked at the content and two people looked at the process?  You aware of that?
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A. I do recall on one occasion Sheila telling me that she had used her inspectors to look at one risk assessment, to have a couple of two, in pairs, yes I do.

Q. Are you saying that’s only on one occasion, because I'll take you to the document?

A. Oh, I do recall it on one occasion sir, I don’t think it was the normal process, I don’t actually think we normally had enough people in Greymouth to do that at all.

Q. Well, sorry, Commissioners, but I think we do need to go to the document.  DOL7770020002/9.

WITNESS REFERRED TO DOL7770020002/9 – STATEMENT OF SHEILA THERESE MCBREEN-KERR - PARAGRAPH 37 AND 38
Q. It’s the statement of Sheila Therese McBreen-Kerr for the Department of Labour.  Now, do you now recall having read that previously?

A. I have read it previously yes.

Q. And that suggests that the standard process was to have two teams of two and then those teams, she’d call a meeting of them and they would come to an agreed position on the risk assessments wouldn't they, that’s what happened?

A. Sir, that’s I expect how she did it, yes.

Q. Yes and then there would be often two other people that would then sign-off those documents?

A. Sir, it was generally either Sheila or, it was generally Sheila in fact.

Q. Sorry, you said, “Or,” or who?

A. Brett Murray who was also in Greymouth at that time, he was largely focused on setting up the investigation and getting started with that.

Q. Well, I put it to you, and I'm sorry I have to put it to you because you’re the department’s witness here.

A. Yes sir.

Q. That it was frequently both of them signing it off so they hadn't been involved in the process other than a meeting to reconcile the views of the two teams of two and then both of them would sign?

A. Sir, you and I both have the evidence of Sheila McBreen-Kerr in front of us and I note that she can answer the question and I don’t think either you or I can.  I note that she does say where possible she’d split them in two and she also says that, “Brett sometimes assisted with and co‑signed the completed review,” in the third sentence in paragraph 38.

Q. Can I take you please to DOL2000030013/1.

WITNESS REFERRED TO DOL2000030013/1
Q. And this is in respect of the video camera down the Slimline borehole and it was urgent.  You accept that?

A. Yes sir.

Q. And there it’s signed on the 23rd of November, the day before the second explosion, “We approve the use of the down-hole video recording of the Slimline shaft.”  They both sign?

A. Yes sir.

Q. They’re both giving approval, according to the document?

A. Yes sir.

Q. They then send it to, I think that’s Anna Tutton the legal advisor for New Zealand Police, do you understand that?

A. That’s what it says sir.

Q. Can I go to page /2?  That’s then signed by two other people, Keith Stewart and Dave Bellett who are Department of Labour people aren't they?

A. Correct sir.

Q. And there’s two people that have agreed that, again, Sheila McBreen‑Kerr and Brett Murray, so four of them had to sign the second page? 

A. (no audible answer 16:44:35)

Q. Could I then take you to what happened to that document please.

A. Sir, can I just clarify, is that the second page of the first page of the document you showed me before?

Q. Yes it is.

A. Thank you.

Q. Can I please take you to DOL2000030020/1?

WITNESS REFERRED TO DOL2000030020/1
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Q. Now if we could start please with the first email in that chain, and this highlights what happened in the process.  In fact down the bottom, although the email details have been removed from this document, you see in the very final paragraph there at the bottom of the page is that, the Minister’s been asking what the holdup might be in getting the camera down the pipe?

A. That appears so sir, yes.

Q. And then Ms Tutton, and on another document which we can go to if we have to, there’s a time of 1.35 pm for her receiving it but on Tuesday the 23rd of November at nearly 3.30 pm she’s emailing asking where the assessment is, and she’s left a message on Ms McBreen-Kerr’s phone.  You see that?

A. Sir, that’s not in front of me here, I see, yeah.

Q. “I have left a message?”

A. Yeah, I can see.

Q. You see that passage?

A. Yes I do.

Q. And at shortly before 4.00 pm on that day Sheila McBreen-Kerr to Anna Tutton, “Re  Camera risk assessment.  Anna this is the document I delivered to you at 1.30ish, it contains our advice, approval and the version we had approved.  You agreed you’d ensure it goes straight to the control room in Greymouth and up the hill to your controller there.  Is there anything else you need a DOL view on?”

A. Yes sir.

Q. Now doesn’t that highlight the process of delay on something that we’ve agreed is urgent?

A. Sir, it does provide evidence that there was obviously problems with delivery because the document that the department delivered at 1.30 and gave priority to was not received by Anna until at least after 3.28 pm.  Sir, I think also at the bottom of the page with the comment from the earlier email from Sheila referring to Mr Brownlee, it does suggest that there was some other holdups in the process as well, for the department not having received the proposal and the department’s willingness to expedite things in the best way it could.

Q. The department had its own room up at Pike didn’t it?

A. I didn’t ever go to the Pike mine site, my understanding is that the department had use of the health and safety manager’s room, which we were very grateful for.

Q. Now you accept in that example we’ve just been through that that also demonstrates the reviews by non-mining people in terms of mining risk assessments?

A. Yes sir, at times.

Q. Yeah.  And do you accept that at times reviews were deliberately held up if the process that the department had devised hadn’t been followed, approvals were held back?

A. No sir.  We had an agreed process with police and I do recall with borehole 43 that when the Department of Labour staff in Greymouth got the proposal and the risk assessment and it had come straight from someone at the mine but not police, we did question its origin and its status and waited until we got one from police, which was in fact substantively different by the time we received it.
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Q. You withheld an assessment until you got a status document of the document you’d been asked to review, didn’t you in that instance?

A. Well, sir, I’m not sure what you mean, but we were checking the status of the document before we reviewed it.

Q. Okay, can I then take you to –

A. We quite often found ourselves in a situation where, I mean what we tried to do was to make sure that where possible we got advance notice of stuff that was coming to us for our advice and what we did was to try and make sure that we had advance notice and were able to put our people on standby so that they could respond as quickly as possible.

Q. Do you agree on that in respect of the borehole 43 approval, there was an email chain of four emails and it took 23 hours and five minutes for it to not be approved and to be advised that two inspectors were then going to drive to the mine and would be there in two hours and would then discuss it?  Do you accept that that’s what occurred, or should I take you through the documents?

A. Sir, the evidence that I have in front of me is that the risk assessment that we reviewed was received from us by police at 4.12 in the morning.  That it did require quite a lot of comment, that we returned it to police at 8.54 in the morning and that we undertook to have our – in order to speed up the process to have our mining inspectors at the mine by 10.30 in order to work through it.

Q. Okay, could we look please at DOL200003002/1

WITNESS REFERRED TO DOL200003002/1

Q. Could we please highlight the first email in that chain which is the bottom portion of that page?  Right, that’s from Jim Cory who I understand is a qualified geologist and he’s sending it to Sheila McBreen-Kerr and that’s at 9.49 pm on the Monday.  And it’s, “Hi Sheila.  Attached is an updated risk assessment for the piercing, for the borehole 43 piercing for review and approval.”  So again, someone else thought it was approval and you accept that that’s when the document was sent?
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A. Sir, that’s consistent with the evidence I’ve presented in my supplementary statement.

Q. Yes, well could we look then please at the email above?  Almost an hour later, Sheila McBreen-Kerr goes back to Kevin Powell at the police and could we highlight please that – no, it can be read, the second sentence.  “This is a risk assessment I’ve received for review and input.  However, there is no evidence that this has been through the ICP or is coming as a request from the police.  I will hold any assessment until you come back to me with status update.  My team has reviewed the risk assessment for the robot et cetera, et cetera.”  Now there’s an instance where, because of process, the department is saying it’s not even going to review the document.  Do you accept that?

A. Yes, sir.

Q. And then the next email in the chain is on Tuesday at – I’m sorry, we have to go to DOL2000030012.

WITNESS REFERRED TO DOL2000030012

Q. And so that appears to be Kevin Powell coming back to Sheila McBreen‑Kerr and Brett Murray – sorry, the bottom one, can we highlight that?  And I’m sorry, before when I said it was 23 hours, I think we have to take 12 off that, because I see the first in the chain from Jim Cory was at 9.49 pm, not am, so about sometime after 4.00 am when there was an email at 10.42 that we’ve just taken you to, he’s come to Sheila saying, “As indicated in my voicemail message, the content of the risk assessment was a bit too technical for me, noting that drilling’s currently stopped” et cetera.  And the response is then in the email above that please.  At almost 9.00 am, and again this is an instance where the department didn’t have the resources to look at this because it was also, I think, at the same looking at one of the robots going into the mine.  Is that right?

A. That’s my understanding sir.
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Q. Yes, so you then come back not approving it and saying that inspectors will be up in the mine in two hours time, so at about 11, to discuss it?

A. 10.30 I think you said, yes.

Q. They there at 10.30 did they?

A. Mhm.

Q. Yeah.  And do you accept that those working on that urgent risk assessment were at that stage under the impression that it required the department’s to sign-off?

A. I’m not sure sir.  I don’t accept that they were, but I guess what I do accept, what I read from Kelvin Powell’s, I think it was Kelvin Powell’s first email, was that he was looking for input from the department.

Q. So it starts at 9.49 pm on the Monday evening and the response is at 8.54 am on the Tuesday morning, and that is that, “The inspectors will be there in two hours to discuss it with the risk assessment team.”  And that’s the chain, you obviously accept that, we’ve just been through it, yes?

A. Yes sir.  I do note just a couple of things, and that is that we in fact reviewed a version of the risk assessment that we received at 4.12 am and we provided handwritten comments, so written comments on that at 8.54 and then offered to send our people up to the mine to talk it through so that action could be taken.  My understanding is sir is that in fact at no point did drilling stop on account of these risk assessments.

Q. No, and that’s because it was for the breakthrough?

A. Correct, yeah.
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Q. But what did stop was that Dean Fergusson, who has both a masters degree in geology and a great deal of practical knowledge, was prevented from getting up to the drill site to assist with the breakthrough until approval was given, that’s the evidence that’ll be given tomorrow.  The department prevented that.  The department added considerable stress for him and the fatigued supervisor at the drill site could not be relieved, you understand that don’t you?

A. Sir you’ve just explained that to me, I didn't understand that till now.  I do note that the assessment of our technical people including our mining inspectors was that, in fact that the risk assessment was not adequate at the time they received it.

Q. Can you then please explain to the Commission why subsequently it was advised that the risk assessment for the borehole breakthrough, after all of what we've just been through, did not require sign-off?

A. I think it’s a good question to ask the police.  I'm not actually sure what happened in the end, but in fact as I understand it, there was never actually any penetration into the tunnel of the mine.

Q. Oh, come, come, sorry, Ms Haines.  You know that that was exactly what the drill hole was to do?

A. Mmm, exactly.

Q. And that it was continuing and that it was sufficiently close that they got gas readings from within the mine?

A. Yes, I've heard that evidence.

Q. And that in fact they only found out on about the second or third day that the mine plans were probably out by one and a half degrees, have you heard that?

A. No sir.

Q. You're not suggesting that it never needed approval because it didn't actually break through to a cavity are you?

A. No sir.

the Commission addresses counsel – discussion re timing 

cross-examination continues:  mr stevens
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Q. Was it your evidence today that you did appreciate the urgency of a decision on sealing after the second explosion?

A. Yes, sir, subject to good quality decision-making.

Q. Were you aware that the view of your people at the Greymouth Police Station seemed to be in favour of doing nothing, because it seems unlikely that evidence or victims could be recovered?

A. No, sir.  I am aware that our inspectors at the mine were involved in a discussion which looked at different options and that they contributed to that discussion and in fact the options, you know, the proposals came to us and we dealt with them in due course.

Q. Would you be concerned if a do nothing option was being advocated when the mine was on fire?

A. Sir, it’s not my understanding that a do nothing option was being advocated.  Proposals were being developed at the mine sir.  Options were being considered and we were participating in that process.

Q. If we go please to DOL2000010060/3?

WITNESS REFERRED TO DOL2000010060/3

Q. Have you seen that document before, Ms Haines?

A. I don't recall it sir.

Q. Could you go – that’s on Monday, 29th November.  Do you understand that by then there’d been all four explosions at the mine and –

MS MCDONALD ADDRESSES THE COURT – CLARIFY DOCUMENT
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cross-examination continues:  mr stevens

Q. I understand, but it’s a Department of Labour document sir that it’s a report as set out in the first full paragraph there.  “As reported we, Sheila, Johan and Mike are at the police station this morning at Dave Cliff’s request to provide further assistance,” and it’s attached to the email to you Ms Haines on the 29th of November 2010 at 12.01 pm on page 1 of that document.  So could we go back to that and then we can clarify it.  You said to me earlier that you didn’t think you’d seen it before.  Can we highlight that?  So you’ll see that in fact the document was sent to you?

A. Yes sir.

Q. And presumably it’s safe to assume that Sheila McBreen-Kerr is the author of it?

A. That’s likely sir.

Q. And in fact I think it may, on the final page, sorry, if we can then go to /4, the last two words, “Thanks Sheila.”  So she’s the author, right?

A. Yes sir.

Q. Now if we go down it talks at the early stages of it about a folder of eight documents being provided and Geraint has text to say he now has these as well, so that’s presumably both Wellington and Greymouth have them?

A. Yes sir.

Q. And that another one’s on the way and then at about, the paragraphs aren’t very clear, but if we can highlight the section starting, “There is a considerable pressure,” that middle third of the document please, down to “There’s considerable pressure from some of the police to get these all signed off so the final work can be put in place for the GAG started, however it needs to be noted at this point all people are safe and will remain that way.  I’ve reiterated to Anna Tutton, the police legal, that we will continue to provide any advice we can on individual documents in terms of risk assessment process and technical advice where we have that knowledge.  
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Q. However, I do not want the wider picture lost, which is currently no one will get hurt if the do nothing option is chosen.  The fire is dying down and indeed the mine has started breathing out which means the next proposed steps are outside agreed limits by the expert teams on the hill anyway.”  Now, it then continues in the penultimate and final paragraph as shown on the screen, “At this stage it seems unlikely that evidence or victims could be recovered, but I must stress it’s based on scenarios that cannot be confirmed one way or another, there are other theoretical possible scenarios that have some preservation in some areas.  The do nothing option may lead to the mine being unusable in the future even from another shaft.  The fire may burn for many decades so it appears it’s now died down and may even have gone out.”  And then there’s a debate about that.  And then over the page please to the last three paragraphs.  Talks about, “New risk assessments are now being done, now Geraint as the conditions have changed.  I suggest you sign-off nothing until we speak again.  It is important the wider view is taken and I think there is risk to the department currently, unless we make it very clear formally about the risks compared to doing nothing and there is no current supported by evidence view of what is actually happening in the mine.  I think there are wider Government issues to consider before the next decision, eg, environment, economics, safety, et cetera.  There needs to be a view and the outcomes are worth it and demonstrably better than doing nothing and therefore risks, the risks make sense.”  And then it concludes, “Thanks Sheila.”  Now, that’s on the 29th of November and it suggests complete inertia by the department doesn’t it, even though the mine’s on fire and we’ve had four explosions?

A. This view’s been expressed in the email, I don’t think, I mean, I didn't take any direction national, that I can remember and I don’t think Geraint did either and in fact, as proposals with their risk assessments came through around sealing the mine, the department did provide advice as requested by police and I think the, not the penultimate paragraph , the one before, does note that Geraint was actually doing risk assessments at the time.
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Q. Did you go back to her and say – because the email’s addressed to you, did you go back and say, “Doing nothing’s just unacceptable to the department?”

A. No, I didn’t sir, but we didn’t do nothing.

Q. Did you go back to her and say, “Get advice urgently on this?”

A. Sir, at this point Geraint was involved in the police panel which was supporting national headquarter decisions, so he was in fact preparing the advice for the department on the riskiness or otherwise of strategies to serve the mine.

Q. So, did you tell Geraint that do nothing was unacceptable and that he had to treat it with urgency?

A. Sir, all risk assessments were treated with urgency.

Q. Well, clearly suggesting these weren’t to be.  There’s no other possible interpretation?
A. I don’t think that’s the case.

Q. Can you point – well, do you want time overnight to consider the full document and see if there’s anything, that anything in the email that suggests any other alternative than doing nothing?

A. Sir, we provided health and safety advice on proposals which were coming off the hill and we did that in good faith and to the best of our abilities.  We certainly didn’t promote not doing anything at the mine.  There was, as I said earlier, I am aware that there were discussions at the mine about the options, I know that our inspectors participated in those discussions.

Commission adjourns:
5.13 pm
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